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WAIVER OF PREMIUM 
By Fred. S. Knight 

In Stahl v. American Nat. Assur. Co., 70 South Western (2d) 788; 
83 Insurance Law Journal 708, the use of capitals for the purpose of 
emphasis had the unfortunate result of rendering the company liable for 
premiums paid subsequent to disability but prior to proof thereof. 

Defendant American National Assurance Co. issued two life insur- 
ance policies each of which contained a clause typographically empha- 
sized as follows: “If the Insured SHALL BECOME TOTALLY AND 
PERMANENTLY DISABLED BY BODILY INJURY OR BY 
DISEASE, before attaining the age of sixty years, and after the issuance 
of said policy and the payment of at least one full annual premium there- 
on and before default in the payment of any subsequent premium, so 
that he is and will continue to be totally, continuously and permanently 
disabled for life and thereby prevented from the performance of any 
work or the transaction of any business for compensation or profit, and 
me furnish proof satisfactory to the company of such disability THE 

‘OMPANY AGREES TO PAY FOR THE INSURED THE PRE- 
MIUMS THEREAFTER BECOMING DUE UNDER SAID POL- 
ICY, such agreement to become operative only after endorsement of the 
same has been made on said policy by the company.” While the insured 
became totally and permanently disabled on July 25, 1928 the seriousness 
of the disability was not realized and proof of such disability was not 
furnished until February 10, 1929. Meanwhile premiums totaling 
$126.52 were paid. Acceptance of the proof of disability was endorsed 
on the policy by the company on February 14, 1929 and thereafter it 
waived the further payment of all premiums as they accrued. On the 
refusal of the company to return the premium paid subsequent to the time 
the disability arose and prior to the waiver, suit was brought to recover 
such premium. 

In reversing the judgment in favor of the insurer the St. Louis Court 
of Appeals held that the quoted provision was ambiguous since it could 
be argued that under such provision either the agreement was that the 
company would pay the premiums falling due after the occurrence of the 
disability or that the company would pay the premiums falling due only 
after the receipt of proof of disability. As an additional reason for finding 
that the agreement was that the waiver of premium should be effective as 


















































































































































































of the date of the occurrence of the disability the court stated that the 
company must have had some purpose in setting out the two separate 
clauses of the one provision in capitals and that it could only think of two 
alternatives. To the court it appeared that either the idea was to em- 
phasize and connect the provision for waiver with that which had to do 
with the fact of disability and so attempt to convey the idea which the 
assured was contending for or else the idea was to set a deliberate trap 
for the unwary, a condition which the court would be loath to entertain. 
The court missed entirely a third and far more likely reason namely 
that the company was merely seeking to emphasize the fact that among 
the many benefits contained in the policy waiver of premium was 
included. 


LOSS OF LEG 


May the loss of a leg constitute total and permanent disability within 
the meaning of a life insurance policy? This question was answered in 
the affirmative by the Supreme Court of Arkansas in Prudential Ins. Co. 
of America v. Lane. 70 South Western (2d) 43; 83 Insurance Law 
Journal 834. 

R. H. Lane was the holder of two certificates issued to him under 
group insurance policies held by the Missouri & North Arkansas Railway 
Co. One was an accident policy providing specific benefits for the loss 
of certain members of the body and the other a life insurance policy. The 
life policy provided that if any person insured thereunder should become 
totally and permanently disabled, either physically or mentally, to such 
an extent that he was rendered wholly, continuously and permanently 
unable to engage in any occupation or perform any work for any kind of 
compensation during the remainder of his lifetime, the company would 
grant certain specified benefits. Lane was employed by the Railway 
Company as a brakeman. As the result of injuries sustained by him 
his left foot was amputated‘ about nine inches below the knee. The claim 
under the accidental dismemberment policy was paid by the company. 
The claim under the life policy was denied because the company did not 
consider the insured totally and permanently disabled within the meaning 
of that policy. On the trial of the suit to recover on the policy the insured 
testified that he had been engaged in railroad work since he was eighteen 
years old; that he was forty-seven years of age at the time of the loss 
of his leg; that he could no longer perform the duties of trainman and 
that he was unable to procure an artificial limb that he could wear. Ver- 
dict and judgment were for the plaintiff. 

Although recognizing that the policy did not provide occupational insur- 
ance, or that the insurer would be liable if the insured became unable to 
perform the duties of his occupation as brakeman, the Supreme Court of 
Arkansas held that the policy provided that the benefits would be granted 
if any person insured thereunder should become totally and permanently 
disabled either physically or mentally from any cause whatsoever and 
that the insured’s testimony that he was unable to perform any kind of 
work for gain or profit and that he had no knowledge of any other voca- 
tion or sufficient education or training to follow any profession was 
sufficient to take to the jury the question of total and permanent disability. 
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NEW YORK LIFE INS. CO. v. TRIMBLE. No. 7132. 
Circuit Court of Appeals, Fifth Circuit. April 6, 1934. 
As Corrected April 13, 1934. 
Rehearing Denied May 2, 1934. 
69 Federal Reporter (2d) 849. 
1. INSURANCE. 
In action for double indemnity provided in life policy for accidental death, 
suicide will not be presumed from mere fact of violent death. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
2. INSURANCE. 

In action for double indemnity provided in life policy for accidental death, rea- 
sonable inference of accident arose upon proof of death from pistol wound. 

(For other cases, see Insurance, Dec. Dig. §$ 665[5].) 

3. INSURANCE. 

In action for double indemnity provided in life policy for accidental death, pre- 
sumpton against suicide is overcome if preponderance of evidence is consistent 
with theory of suicide and inconsistent with any reasonable hypothesis of death 
by accident. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. 

In action for double indemnity provided in life policy for accidental death, 
motive for suicide is not essential to insurer’s defense. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. INSURANCE. 

Facts in action for double indemnity provided in life policy for accidental 
death showed that insured committed suicide with pistol, which barred recovery by 
beneficiary. 

Facts showed that insured, who was right-handed, was found shot 
straight through the head from right to left, with powder burns on right 
temple, and an automatic pistol gripped in his right hand; that the fore- 
finger was not resting on trigger, but that all four fingers were clasped 
around the handle; that the clip or magazine of the pistol was on the bed 
about 18 inches away from the right side of and between the body and the 
foot of the bed; that the clip could not be released from the pistol with the 
forefinger while one had a firm grip on the handle; that two days before 
the 15th of the month and on the day of his death insured sent in semi- 
monthly statement of his salary and remained at the office after his co- 
workers had left for the day, which was the last seen of him alive; and 
that there were no signs of struggle, nor had any of his personal effects 
been interfered with or taken away. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

\ppeal from the District Court of the United States for the Western District 
of Louisiana: Benjamin C. Dawkins, Judge. 

Action by Martha H. Trimble against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

F. G. Thatcher, Elmo P. Lee, and Tinsley Gilmer, all of Shreveport, La., for 
appellant. 

Otis W. Bullock and Howard B. Warren, both of Shreveport, La., for ap- 
pellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 

The New York Life Insurance Company in 1926 issued a policy of insurance 
‘upon the life of Guy H. Trimble by which it agreed to pay $10,000 upon proof of 
death of the insured, and an additional $10,000, called “double indemnity”, upon 
proof that death resulted from bodily injury effected solely through “external, 
violent and accidental cause.” The insured died on Monday, October 13, 1930, of 
a pistol wound. His mother, the beneficiary named in the policy, acknowledging 
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payment of $10,000, the face of the policy, but alleging that the death of the in- 
sured was caused by the accidental discharge of a pistol, brought this action to 
collect the double indemnity. The insurance company denied this allegation and 
pleaded affirmatively that the insured committed suicide. The trial resulted in a 
verdict and judgment for the plaintiff. The defendant appeals and assigns as er- 
ror the refusal of the trial court at the close of the evidence to direct a verdict 
in its favor. 

At the time of his death the insured was employed as junior engineer by the 
Arkansas Natural Gas Corporation. About the Ist of September, 1930, he was 
sent to Tullos, La., a village or small town about 100 miles from Shreveport 
where his mother lived. While at Tullos he slept in an upstairs room of his em- 
ployer’s warehouse. About 7 o’clock on the morning of October 14, 1930, his 
hody was discovered in his bedroom by one of his employer’s lease foremen. The 
body, fully clad in working clothes, was lying face up crosswise the bed, the feet 
resting on the floor toward the north. There was a west window at the head 
of the bed, the upright facing of which was about in line with the north side of 
the bed. The insured had been shot through the head with a .32 caliber bullet 
The wound was straight through the temples from right to left, a little above and 
in front of the ears. There were powder burns in and immediately around the 
wound where the bullet entered, indicating that the weapon was held against the 
right temple. There was also an indentation in the upright facing of the window 
in line with the flight a bullet would naturally take if fired horizontally through 
the head of one sitting on the north side of the bed. The bullet which caused the 
insured’s death was picked up off the floor near the window, and the empty shell 
out of which it came was found on the floor near the foot of the bed. The in- 
sured was right-handed, and in the right hand was a German-Leuger automatic 
pistol. The forefinger was not resting on the trigger, but all four fingers of the 
right hand were clasped around the handle. The clip or magazine of the pistol 
lay on the bed about 18 inches away from the right side of and between the body 
and the foot of the bed. It was made to hold eight loaded cartridges, and con- 
tained seven, identical in size and kind with the death missile. The pistol was 
usually loaded from the magazine by raising and then lowering the mechanism on 
the top of it. After the first cartridge had been thrown into the barrel, it could he 
fired continuously by pressure upon the trigger after each shot until all the cart- 
ridges in the magazine were exhausted. It could he loaded, however, by hand ii 
the magazine were removed. One loading it either way could easily see whether 
the barrel was empty or not. The clip could be removed by pressing against a 
spring on the left of the handle near the trigger and pulling it out from the bhot- 
tom. Perhaps the magazine when loaded would drop out merely upon pressing the 
spring. But that spring was so located that one firing the pistol in the usual way 
could not touch it with his forefinger. One could not take a firm grip on the 
handle and at the same time extend his forefinger through the trigger guard far 
enough to release the spring: only by somewhat releasing the grip on the handle 
could the forefinger reach through the trigger guard past the trigger far enough 
to touch the spring and release the clip. The pistol also had a safety device in 
plain view, which, if properly set, kept the pistol from going off although the 
trigger was pulled. On October 13 the insured remained at the office in the ware 
house after his co-workers had left for the day. He was last seen by them about 
6 o’clock p. m., and so far as is known did not go to supper. He mailed in to the 
company that day his semimonthly statement of his salary which was not due to 
be sent in until the 15th. Long, with whom the insured sometimes went to sup 
per, returned to his room across the hall about 8:30 and went to bed. He heard 
no pistol shot or unusual noise that night. A physician, who made a post mortem 
examination some time during the morning of the 14th, testified that in his opinion 
the insured had then been dead fourteen or fifteen hours. There was no evidence 
or circumstance to indicate that the insured had been engaged in a struggle or 
that any of his personal effects had been interfered with or taken. Indeed, it was 
not the theory of the plaintiff that there had been an intentional killing; for, a? 
already stated, she alleged that death was caused by the accidental discharge of 
the pistol. On the question of motive for suicide, evidence for the defendant dis- 
closed that the insured was anxious to be transferred to Shreveport where he 
could be with his mother and his friends, and was disappointed at being kept so 
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jong at Tullos. The inference sought to be drawn is that he killed himself during 
a spell of despondency. As against this, the evidence for plaintiff was that the 
insured’s habits were good; that he was of a happy, cheerful disposition, was well 
educated, studious, ambitious, and was confidently looking forward to a success- 
ful career in the business world. 

[1-6] That the cause of death was external and violent was conclusively shown 
by the character of the injury. The evidence is entirely circumstantial, but the cir- 
cumstances all exclude any theory that death resulted from the act of another 
than the insured; and so the conclusion must be that the insured himself fired the 
fatal shot. Whether he fired the pistol intentionally and so committed suicide, or 
unintentionally and therefore accidentally, is the only question in the case. Sui- 
cide will not be presumed from the mere fact of violent death, and the reasonable 
inference of accident therefore arose upon proof of death without any additional 
evidence. But the presumption against suicide was overcome if the preponderance 
of the evidence was consistent with the theory of suicide and at the same time 
was inconsistent with any reasonable hypothesis of death by accident. 
“Verdicts must rest on probabilities, not on bare possibilities.’ Love v. New 
York Life Ins. Co. (C. C. A.) 64 F.(2d) 829, 832, and cases there cited. In a 
case where the insured holds a pistol against his temple and shoots himself with 
it, the plaintiff who relies on the theory of accident in a suit on the policy is in- 
deed under a heavy burden. New York Life Ins. Co. v. Bradshaw (C. C. A.) 2 
F.(2d) 457; Planters’ Bank v. New York Life Ins. Co. (C. C. A.) 11 F.(2d) 602; 
Davis v. Reliance Life Ins. Co. (C. C. A.) 12 F(2d) 248; A&tna Life Ins. Co. v. 
Tooley (C. C. A.) 16 F.(2d) 243. A motive for suicide is helpful to the defense 
hut is not essential. AZtna Life Ins. Co. v. Tooley, supra; Burkett v. New York 
Life Ins. Co. (C. C. A.) 56 F.(2d) 105. This is so because in this life men who 
have no apparent motive for it do commit suicide. Perhaps always in the case of 
a sane person who commits suicide there is a motive; but in many cases the mo- 
tive is not and possibly could not be proven. And so here we leave out of con- 
sideration any question of motive for suicide, and assume there was none. In our 
opinion the circumstances in this case are all consistent with the theory of suicide, 
and are all inconsistent with any but a fanciful theory of accident. There are sev- 
eral which indicate that the insured planned to take his own life. He prepared 
and sent in ahead of time a statement of the salary that would be due him for the 
unexpired first half of the month. He remained alone in the office, and, accord- 
ing to the post mortem examination, killed himself after his companions left him 
and while they were probably away at supper. He took the clip out of the pistol 
and laid it on the bed beside him, evidently either for the purpose of taking no 
chances on shooting himself more than once, or of creating an impression that his 
death was accidental. But laying aside all questions of preparation also, we think 
suicide was shown beyond any reasonable doubt. The facts that the wound was 
self-inflicted and that the insured intentionally pulled the trigger while holding the 
pistol against or very close to his right temple are not disputed, nor can they rea- 
sonably be controverted. In support of the theory of accident, the argument is 
advanced that the insured might have thought the pistol was not loadéd, and so 
thinking in a spirit of bravado turned it upon himself and pulled the trigger, and 
that the forefinger at the time it was pressed against the trigger touched also the 
spring, thereby releasing the loaded magazine. It must be borne in mind that the 
insured was alone in his room. However it might be if others had been present, 
it is inconceivable that he would show off to himself in such a foolhardy manner. 
If it were possible for him to fire the pistol and at the same time press his fore- 
finger against the spring, he did not do that on this occasion. The fact that his 
forefinger was found clasped around the handle which was held firmly in his hand, 
clearly shows that the handle was held and the forefinger applied to ‘the trigger in 
the usual way. There is nothing to indicate that the forefinger touched the spring. 
What object could the insured have had to attempt to release the magazine at the 
time he pulled the trigger? The only reasonable theory on this branch of the 
case is that he removed the clip before firing the pistol. It seems that it would 
he more natural to throw a cartridge in the barrel from the magazine than to put 
it in by hand. However that may be, there was a cartridge in the barrel, and its 
presence there could have been ascertained almost instantly by slightly lifting up 
the mechanism which controlled the extractor hook and looking to see. It is be- 
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yond all reason to suppose that a sane man with no thought of killing himself 
would, undet such circumstances as are here disclosed, place a pistol against his 
head and pull the trigger without first taking the precaution to ascertain that the 
pistol was not loaded. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


NEW YORK LIFE INS. CO. v. STEWART. No. 7165. 
Circuit Court of Appeals, Fifth Circuit. April 12, 1934. 
69 Federal Reporter (2d) 957. 
2. INSURANCE. 

Insured, by accepting and retaining life policy without objection, adopted as 
his own the answers in attached application, even if made by insurer's medical 
examiner instead of by insured as recited. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

4. INSURANCE. 

Representations by negative answers to questions in life policy application 
whether insured had had operation, had heen in hospital, or had consulted physi- 
cians, were as to facts materially affecting risk, and, where they were false, policy 
was voidable at insurer's option, and, where insurer elected to cancel policy, bene- 
ficiary could not recover. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

\ppeal from the District Court of the United States for the Western District 
ot Louisiana; Benjamin C. Dawkins, Judge. 

\ction by Bessie Stewart against the New York Life Insurance Company. . 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded with directions. 

Richard B. Montgomery, Jr., of New Orleans, La., Louis H. Cooke, of New 
York City, and Harold W. Hill, of Alexandria, La., for appellant. 

J. Fair Hardin, of Shreveport, La. and A. B. Cavanaugh, of Leesville, La., 
for appellee. 

Before Bryan, Sibley, and Walker, Circuit Judges. 

WALKER, Circuit Judge. 

The appellant issued a policy of insurance, dated February 27, 1931, on the 
life of Jesse L. Stewart, who died on October 28, 1931. That policy was issued in 
pursuance of a written application, signed by the insured, which was attached to 
the policy and expressly made a part of it. That application contained the fol- 
lowing questions and answers thereto: 

‘7 A. Have vou had any accident or injury or undergone any surgical opera- 
tion?” “No.” 

“7 B. Have you been under observation or treatment in any hospital, asylum 
or sanitarium?” “No.” 

“8 C. Have you consulted a physician for or suffered from any ailment or 
disease of the stomach or intestines, liver, kidney or bladder?” “No.” 

“10. Have you consulted a physician for any ailment or disease not included 
in your above answers?” “No.” 

“11. What physician or physicians, if any, not named above, have you con- 
sulted or been examined or treated by within the past five years?” “None.” 

Following the above set out and other questions and answers, that application 
contained the following: “On behalf of myself and of every person who shall have 
or claim any interest in any insurance made hereunder, I declared that I have 
carefully read each and all of the above answers, that they are each written as 
made by me, and that each of them is full, complete and true, and agree that the 
Company believing: them to be true shall rely and act upon them.” That applica- 
tion contained the following: “It is mutually agreed that only the President, a 
Vice-President, a Second Vice-President, a Third Vice-President, a Secretary or 
the Treasurer of the Company can make, modify or discharge contracts, or waive 
any of the Company’s rights or requirements; that notice to or knowledge of the 
soliciting agent or the Medical Examiner is not notice to or knowledge of the 
Company, and that neither one of them is authorized to accept risks or to pass 
upon insurability.”. On March 15, 1931, the insured received the policy from the 
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agent who solicited it, and had possession of the policy from that time, but did 
not settle for the first premium until April 1, 1931, when the soliciting agent 
accepted insured’s note in payment of the premium. 

This suit on the policy, brought by the appellee, the insured’s widow and the 
beneficiary named in the policy, was defended on the grounds, among others, that 
the above set out answers, which appellant relied on in issuing the policy, were 
false; and the appellant in its answer to appellee’s petition alleged that, upon being 
informed of the falsity of said answers, appellant elected to rescind the policy sued 
on, and tendered to the insured the amount of the premium paid on the policy, 
with interest to the date of the tender; and appellant deposited in the registry of 
the court that amount, with interest thereon. It was admitted that such tender was 
made. In the trial, evidence without conflict showed that in September, 1928, the 
insured consulted physicians with reference to pain in his left testicle which he 
attributed to being injured by being thrown on the pommel of the saddle while 
riding a horse; that following such consultations the insured went to a hospital, 
where he underwent an operation on September 28, 1928, his left testicle being 
removed, the insured remaining in the hospital four or five days after the opera- 
tion, and soon afterwards returned to the hospital for dressing and treatment, 
and remained there for ten days or two weeks. Physicians who examined the 
insured in April, 1931, testified that at that time there was a mass or growth in 
the lower portion of his abdomen, which was then recognized as being malignant 

some form of cancer—and that insured’s condition at that time was such as to 
show that the cancer must have been in existence prior to February 1, 1931. Over 
objections of the appellant, the court admitted testimony of a physician, who was 
a local medical examiner of the appellant, to the effect that the insured was not 
asked the above set out questions contained in the application, but that such ques- 
tions were answered by the witness from what he thought was his knowledge 
i the insured’s condition. The court denied a motion, made upon the conclusion 
f the evidence, that a verdict in favor of the defendant be directed. 

[1-3] The above set out answers to questions constituted part of the policy 
sued on. The insured could not hold the policy delivered to him without becoming 
chargeable with knowledge of its contents, including the application, which was 
attached to the policy and expressly made a part of it. By accepting and retain- 
ing possession of the policy without objection, the insured adopted as his own the 
answers to questions contained in the attached application, whether those answers 
were or were not made, as they were stated to have been, by the insured prior to 
his signing that application. The admission of the above referred to testimony of 
the medical examiner was erroneous, as that testimony contradicted the statement 
in the written instrument evidencing the contract sued on to the effect that the 
answer to each of those questions was made by the insured. Lumber Underwriters 
v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; New York Life Ins. Co. v. 
Fletcher, 117 U. S. 519, 534, 6 S. Ct. 837, 20 L. Ed. 934; Franco v. New York 
Life Ins. Co. (C. C. A.) 53 F.(2d) 562. 

[4] Above set out questions as to the insured having undergone any surgical 
operation, as to his having been under treatment in any hospital, asylum, or sani- 
tarium, and as to his having consulted or been examined or treated by a physician 
or physicians within a time stated, called for statements as to facts within the 
insured’s knowledge. Each of those questions called for a statement as to a fact 
or facts material to the risk to be incurred by granting the application for insur- 
ance, as affirmative answers would have enabled the insurer to make investigations 
and ascertain the truth as to the cause of any surgical operation undergone by the 
applicant, of his having been under treatment in a hospital, asylum, or sanitarium, 
or of his having consulted or been examined or treated by a physician or physi- 
cians. Negative answers to the questions were calculated to deprive the insurer 
of an opportunity it was entitled to be afforded of making investigations for it- 
self and acquiring information of -facts material to the risk involved in granting 
the application for insurance. The state of facts existing at the time the policy 
was applied for and issued was shown by uncontroverted evidence to have been 
such that it is to be inferred that, if above set out questions had been answered 
truthfully, the insurer thereby would have been influenced to make inquiry or in- 
vestigation which would have resulted in disclosing that the insured’s bodily con- 
dition then was so unsound and diseased as to cause the msurer to reject his ap- 
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plication for insurance. The representations made by the negative answers given 
were as to facts materially affecting the risk incurred by issuing the policy. As 
uncontroverted evidence showed that those representations were false, the policy 
sued on was voidable at the option of the insurer, and, it appearing that appellant 
elected to cancel the policy sued on because of such false representations, the court 
erred in denying the motion that a verdict in favor of the appellant be directed. 
New York Life Ins. Co. v. McCarthy (C. C. A.) 22 F.(2d) 241; Aétna Life Ins. 
Co. v. Bolding (C. C. A.) 57 F.(2d) 626. 

Because of the above-mentioned errors, the judgment is reversed, and the 
cause is remanded, with direction that a new trial be granted. 

Reversed. 


JOHNSON v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 357 
Circuit Court of Appeals, Fourth Circuit. April 3, 1934. 
70 Federal Reporter (2d) 41. 
1. INSURANCE. 


Under life policy providing for waiver of premium upon proof of total and 
permanent disability of insured, proof of total and permanent disability s/eld 
required to be furnished before default in payment of premiums, as condition 
precedent to waiver of premiums. 

Life insurance policy provided, in part, that, if insured, while no 
premium on policy was in default, should furnish due proof that he was 
totally and permanently disabled, the insurer would, after receipt of such 
due proof, waive payment of each premium as it thereafter becomes due 
during such disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. : 7 

Clause in life policy providing for reinstatement of policy, upon due proof, 
not later than six months after due date of premium in default, that insured was 
totally and permanently disabled on due date and has been continuously disabled 
since that date, held operative only during insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. ; 

Proof of total and permanent disability of insured before default in payment 
of premiums, required to be given as condition precedent to waiver of premiums 
on life policy, field excused, where performance of condition precedent was 
impossible by reason of physical or mental incapacity of insured. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. INSURANCE. 

Premium on life insurance policy held not in default until expiration 
grace period allowed for payment of premiums. 

Life insurance policy contained provision stating that all premiums 
were payable on or before their due date, followed by clause providing 
that grace of 31 days should be granted for the payment of each premium 
after the first, during which days of grace the insurance should continue 
in force. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

6. INSURANCE. 

Whether insured, because of physical condition, was excused from furnishing 
proof of total and permanent disability before expiration of grace period for 
payment of premiums, as condition precedent to waiver of payment of premiums, 
held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from the District Court of the United States for the Western District 
of Virginia, at Lynchburg, at Law. 

Suit by E. E. Johnson, administrator of Benjamin F. Cooksey, deceased, against 
the Mutual Life Insurance Company of New York. From a judgment in favor 
ot the defendant, the plaintiff appeals. 

Judgment reversed in accordance with opinion. 
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John S. Barbour, of Fairfax, Va., and Burnett Miller, of Culpeper, Va. 
(W. F. Moffett, of Washington, Va., on the brief), for appellant. 

James C. Martin and Earl L. Abbott. both of Roanoke, Va. (Frederick L. 
Allen, of New York City, and Martin & Abbott, of Roanoke, Va., on the brief), 
for appellee. 

Before Parker and Soper, Circuit Judges, and Baker, District Judge. 

Soper, Circuit Judge. 

This is a suit to recover upon a policy of life insurance in the amount of 
$4,500, with disability benefits, issued on May 16, 1930, to Benjamin F. Cooksey, 
the insured, and made payable to his estate. The insured died of acute nephritis, 
or Bright’s disease, on January 20, 1932, and the action was brought by his 
administrator and removed to the District Court. At the close of the plaintiff’s 
evidence a verdict was directed for the defendant. and plaintiff has taken this 
appeal 

The ground upon which the case was taken from the jury was that the policy 
had lapsed on December 17, 1931, at the expiration of a grace period of 31 days, 
by reason of the faliure of the insured to pay the quarterly premium which 
fell due November 16, 1931. The evidence of the plaintiff tended to show that 
the disease from which the insured suffered had developed gradually during the 
fall months, and had reached a stage rendering him totally and permanently 
disabled by December 14, 1931, when he was put to bed, to remain there until 
his death. These circumstances, the plaintiff contended. brought into operation a 
provision of the policy waiving premiums in the event that due proof should be 
furnished to the company, while no premium was in default, that the insured 
was totally and permanently disabled. It was urged that the occurrence of the 
disability was the sole condition required to be satisfied before the expiration of 
the period of grace, and that proof thereof, which was not in fact furnished 
during the lifetime of the insured, might properly be furnished within a reason- 
able time after default. An alternative contention was also made that, from the 
time that the disability was established, the mental condition of the insured was 
such, as a result of uremic poisoning induced by the disease, that he was incapable 
of furnishing the proof, and therefore the failure to comply with the condition 
prior to default was excused. These contentions. which were rejected by the 
District Court, present the principal questions to be considered. 

{1, 2] On the first question, the relevant provisions of the policy are as 
follows: Upon the face of the policy it was provided that “* * * if the insured 
is totally and permanently disabled before age 60, (the company) will pay to the 
insured forty-five dollars monthly during such disability, increasing after five and 
ten years’ continuous disability, besides waiving premium payments, all 
the conditions set forth in Section 3.” Section 3 provides: 

“If, before attaining the age of sixty years, and while no premium on this 
policy is in default, the insured shall furnish to the company due proof that he 
is totally and permanently disabled, * * * the company will grant the following 


benefits during the remaining lifetime of the insured so long as such disability 
continues.” 


upon 


“Benefits. (a) * * * The company wil! pay a monthly income to the insured 
of the amount stated on the first page hereof * * * beginning upon receipt of due 
proof of such disability. * * *” 

“(b) Waiver of Premium. The company will also, after receipt of such due 
proof, waive payment of each premium as it thereafter becomes due during such 
disability.” 

The plaintiff relied, in the District Court and in this court on appeal, upon 
the case of Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 9977; 
hut the pending case is ruled on this point by the decision of the Supreme Court 
in Bergholm vy. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230. 76 L. Ed. 416. 
In the latter case the policy provisions were substantially similar to those in the 
case at bar, and the evidence showed a permanent and total disability before 
the premium became in arrears and also a failure to furnish proof thereof prior 
to the insured’s death. The court rejected an argument, advanced to show 
liability under the policy, based on Minnesota Mut. Life Ins. Co. v. Marshall, 
‘supra, in these words (pages 491, 492 of 284 U. S., 52 S. Ct. 230, 231): 
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“The pertinent provisions of the policy there, however, differ from those 
found in the policy here under consideration. There the policy provided that if 
the insured, while the policy is in force and before default in payment of 
premiums, ‘shall become totally and permanently disabled * * * and shall furnish 
satisfactory proof thereof, the Company will waive the payment of premiums 
thereafter becoming due,’ and that ‘upon the receipt of due proof of total and 
permanent disability * * * the Company will waive the payment of all premiums 
thereafter becoming due.’ The court held that the waiver took effect at the time 
of the disability, and did not depend upon the time when proof thereof was fur- 
nished. 

“We do not need to controvert this construction of the words quoted, or 
question the soundness of the view of the court that the existence of the dis- 
ability before the premium became in arrears, standing alone, was enough to 
create the waiver. In that view, the obligation to furnish proof was no part 
of the condition precedent to the waiver: but such proof might be furnished 
within a reasonable time thereafter. Here the obligation of the company does 
not rest upon the existence of the disability; but it is the receipt by the company 
of proof of the disability which is definitely made a condition precedent to an 
assumption by it of payment of the premiums becoming due after the receipt of 
such proof. The provision to that effect is wholly free from the ambiguity which 
the court thought existed in the Marshall policy. * * *” 

The distinction thus pointed out, between the Bergholm and Marshall Cases, 
serves equally to differentiate the latter from the case at bar. for the language 
of the policy here is equally free from ambiguity, if, indeed, it is not more 
strongly in favor of the insurer than that in the Bergholm Case. It is agreed 
that, “If * * * while no premium on this policy is in default, the insured shall 
furnish to the company due proof that he is totally and permanently disabled 
* * *" the company will “* * * after receipt of such due proof, waive payment 
of each premium as it thereafter becomes due during such disability.” It could 
not be more plain that the furnishing of proof was intended to be a part of the 
condition precedent, or that the condition as a whole was in terms required to 
he performed before any premium should be in default. The Circuit Court of 
Appeals for the Eighth Circuit, which decided the Marshall Case, has itself 
distinguished the form of expression there employed from one very similar to 
that involved in the present case. See Orr v. Mutual Life Ins. Co. of New York 
(Cc. Cc. A.) 64 F.(2d) 561. The language of the provision here compels the 
conclusion that proof of disability must be furnished before default as a condition 
precedent to the waiver of premiums. 

Reference to other provisions of the policy, in aid of the construction tor 
which plaintiff contends, is similarly without avail. The argument is made that 
the waiver of premiums is controlled by the broad language on the face of the 
policy as to disability benefits (quoted above, immediately before section 3). 
which makes no mention of the necessity of furnishing proof, and that the effect 
of this language is to create an ambiguity, which should be resolved in the 
insured’s favor. But the language referred to is immediately qualified by the 
clause, “all upon the conditions set forth in Section 3.” and no one turning to 
section 3 could fail to understand that it limits the promise on the face of the 
policy in several respects. 

A further contention, based upon a provision of the policy supplementary to 
section 3 above quoted, is also unsound. The provision, which deals with a right 
of reinstatement, is as follows: 

“If, not later than six months after the due date of any premium in default 
and provided no previously due premium is also in default, due proof is received 
by the company * * * that the insured was totally and permanently disabled * * * 
at the date when such premium in default fell due, and has been continuously so 
disabled since said due date, the policy will be reinstated without evidence of in- 
surability and the waiver of premium and disability income benefits shall be the 
same as if such default had not occurred.” (Italics inserted.) 

The language italicized shows that this provision is inapplicable when no ptoof 
of disability is-furnished to the company during the lifetime of the deceased. The 
right of reinstatement is obviously not intended to survive the death of the insured 
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The requirement of proof of disability before default, contained in the disability 
benefits section 3, is designed to afford the company an opportunity for investiga- 
tion during the lifetime of the insured, and thus protect itself against fraudulent 
claims after death that the insured had become totally and permanently disabled 
before the default occurred. The requirement is relaxed by the supplementary 
provision if, during the life of the insured, due proof is received by the company 
that the insured was disabled when the premium in default fell due; under such 
circumstances a reasonable opportunity for investigation still exists. A similar 
result was reached in Brams v. New York Life Ins. Co., 209 Pa. 11, 148 A. 855. 

[3, 4] There remains the question whether the case should have been submit- 
ted to the jury with instructions that the insured’s failure to furnish proof of dis- 
ability to the company before default was excused, if the jury should find from 
the evidence a mental or physical incapacity of the insured, which rendered it im- 
possible for him to make the proof. It is strongly urged by the defendant that 
such an excuse is ineffectual in view of the clear and unequivocal language of the 
present policy. It is said that most of the cases which uphold the excuse, where 
the impossibility of furnishing proofs is shown, are cases involving policies of ac- 
cident or fire insurance, in which some language may be found in the condition to 
indicate that the furnishing of proofs is required only when it is reasonably pos- 
sible to furnish them. Stress is furthermore placed upon the fact that the condi- 
tion of the policy in the present case is a condition precedent, and that in some of 
the cited cases the condition is regarded as subsequent. 

It must be conceded that the position of the defendant finds support in cases 
from two jurisdictions. New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 59 A. L. R. 1075: Whiteside v. North American Acc. Ins. Co., 
200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 696. An overwhelming majority 
of the state courts that have passed upon the matter have, however, laid down the 
rule that a condition precedent requiring notice or proof of disability is excused 
where its performance is impossible by reason of the physical or mental inca- 
pacity of the insured, as where the insured is insane or. unconscious during the 
period when proof should have been furnished, and that the condition may be per- 
formed within a reasonable time after the incapacity is removed. Swann v. At- 
lantic Life Ins. Co., 156 Va. 852, 159 S. E. 192; Rhyne v. Jefferson Standard L. 
Ins. Co., 196 N. C. 717, 147 S. E. 6; Id., 199 N. C. 419, 154 S. E. 749; Levan v. 
Metropolitan Life Ins. Co., 138 S. C. 253, 136 S. E. 304; Roseberry v. American 
Benev. Ass’n, 142 Mo. App. 552, 121 S. W. 785: Continental Casualty Co. v. Mathis, 
150 Ky. 477, 150 S. W. 507: Comstock v. Fraternal Acc. Ass’n of America, 116 Wis. 
382, 93 N. W. 22; Reed vy. Loval Protective Ass’n, 154 Mich. 161, 117 N. W. 600; 
Woodmen Acc. Ass’n vy. Pratt, 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 
Am. St. Rep. 777; and see 54 A. L. R. 611, note. The same rule has been applied 
in two further cases, which seem to place some reliance upon a view that the 
particular condition involved was a condition subsequent. Pfeiffer v. Missouri St. 
L. Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 600; North American Acc. 
Ins. Co. v. Watson, 6 Ga. App. 193, 64 S. E. 693. Of these cases, the first three, 
the Swann, Rhyne, and Levan Cases, and also the Pfeiffer Case, involved life in- 
surance policies with provisions for disability benefits similar in all pertinent re- 
spects to the provision here. And, although the remaining cases involve accident 
Policies, in none of them does it appear that there was any language in the con- 
dition indicative of an intention that proof should be required only where it could 
reasonably be furnished. Compare Metropolitan Casualty Ins. Co. v. Johnston (C. 
C. A.) 247 F. 65. 

We think the rule announced by the majority of the state courts is the sound 
tule to apply. The situation is one where the parties may fairly be said to have 
contemplated a capacity to make the proof when disability should arise, for other- 
wise such a contract may prove a trap for the unwary by imposing conditions which 
incapacity may render it impossible to perform. There is, it is true, no language 
in the condition which qualifies it in the event that its performance should become 
impossible; but it is a general rule in the law of contracts, that impossibility may 
excuse a condition, though a condition precedent, if the existence or occurrence of 
the condition is no material part of the exchange for the promisor’s performance, 
and the discharge of the promisor will operate as a forfeiture. Restatement of 
Contracts, § 301; and see Illustrative Case (4). See, also, Williston on Con- 
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tracts, vol. 2, § 806. This principle, furthermore, has received recognition by the 
Supreme Court in Insurance Companies v. Boykin, 12 Wall. 433, 436, 20 L. Ed. 
442, where failure to perform a provision requiring proof of loss in a fire insur- 
ance policy was held to be excused by the insanity of the insured, the court saying 
that “* * * if he was so insane as to be incapable of making an intelligent state- 
ment [of the time, nature and amount of the loss], this would of itself excuse that 
condition of the policy.” 

[5, 6] The evidence of the plaintiff tended to show mental incapacity to furnish 
the proot, as well as total and permanent disability prior to December 17, 1931, 
when the period of grace permitted by the policy expired. Proof of disability 
might properly have been furnished at any time before the end of that period, in 
compliance with the requirement that it be furnished “while no premium on this 
policy is in default.” The defendant, contending that it might not be furnished 
after November 16, places some reliance on the provision of section 12 of the pol- 
icy that “all premiums are payable on or before their due date. * * *” But that 
language is immediately followed by the grace provision: “A grace of 31 days 
shall be granted for the payment of each premium after the first, during which 
days of grace the insurance shall continue in force.” No premium could accurately 
be termed “in default” in view of this provision, until the period had run; for, as 
pointed out in Minnesota Mutual Life Ins. Co. v. Marshall, supra, page 979 of 29 
F.(2d), in answer to a similar contention: “An obligation is due during the entire 
period during which it may be paid, whether that period extends over one day, 
three days, or thirty days. The premium was not really due, in the sense that the 
failure to pay it would result in a forfeiture of the policy, until the grace period 
had expired.” 

The case should have been submitted to the jury with appropriate instructions, 
since the disease had made such progress by December 14, 1931, that the jury 
might have found that the insured was incapable on or before that date of com- 
plying with the provisions of that policy in regard to notice of disability. 

The judgment of the District Court must therefore be reversed. 


NESS v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 3579. 
Circuit Court of Appeals, Fourth Circuit. April 3, 1934. 
70 Federal Reporter (2d) 59. 
1. INSURANCE. 


Ambiguity, if any, in language used in policy should be resolved in insured’s 
favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Incontestability clause precluded defense that double indemnity and disability 
provisions of life policy were fraudulently procured, though incontestability clause 
expressly excepted restrictions and provisions applying to double indemnity and 
disability benefits. 

Provision excepting restrictions and provisions applying to double in- 
demnity and disability benefits as provided in designated sections, merely 
preserved insurer’s rights under restrictions and provisions specifically set 
forth in the designated sections, and did not render the incontestability 
clause inapplicable to the double indemnity and disability provisions. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the Western District 
of North Carolina, at Asheville. 

Suit by the Mutual Life Insurance Company of New York against Samuel N. 
Ness. From an adverse decree, defendant appeals. 

Decree reversed and cause remanded with directions. 

Joseph A. Patla and J. M. Horner, Jr., both of Asheville, N. C., for appellant. 

J. Bat Smathers, of Asheville, N. C. (Frederick L. Allen, of New York City, 
and Johnson, Smathers & Rollins and T. A. Uzzell, Jr., all of Asheville, N. C., on 
the brief), for appellee. 

Before Parker and Soper, Circuit Judges, and William C. Coleman, District 
Judge. 

Parker, Circuit Judge. 
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This is an appeal in a suit instituted to cancel the disability and double indem- 
nity provisions of two policies of life and disability insurance and to recover the 
moneys paid by the company as disability benefits together with the premiums 
waived on account of disability. The court below found, that both policies were ob- 
tained by means of false and fraudulent representations made by the insured and 
granted the relief prayed. The insured has appealed, contending that the company 
is precluded by the incontestability clause of the policies from relying on the fraud 
alleged. We think that this point is conclusive of the case. 

The incontestability clause in question, which is:the same in both policies, ex- 
cept that only one policy provides for double indemnity and consequently only one 
incontestability clause refers to this feature of the policy, is as follows: 

“Incontestability. —Except for non-payment of premiums and except for the 
restrictions and provisions applying to the Double Indemnity and Disability Bene- 
fits as provided in Sections 1 and 3 respectively, this Policy shall be incontestable 
after one year from its date of issue unless the Insured dies in such year, in which 
event it shall be incontestable after two years from its date of issue.” 

The company contends that the effect of the second exception of this clause is 
to make it inapplicable to the double indemnity and disability provisions of the 
policy. The contention of the insured, which we think is correct, is that the effect 
of this exception is merely to preserve the rights of the company under the re- 
strictions and provisions specifically set forth in sections 1 and 3. 

It is to be observed that the promise of the company to pay double indemnity 
and disability benefits is in the face of the policy and that sections 1 and 3 con- 
tain the provisions, limitations, and conditions under which these double indemnity 
and disability benefits will be paid. The promise in the face of the policy is that 
the company will pay to the beneficiary $10,000 upon due proof of the death of the 
insured “or twenty thousand dollars, upon receipt of due proof that such death re- 
sulted from bodily injury effected solely through external, violent, and accidental 
means, and occurred within ninety days after such injury, all upon the conditions 
set forth in Section 1, and if the insured is totally and presumably permanently 
disabled hefore age 60, will pay to the insured one hundred dollars monty during 
such disability, besides waiving premium payments, all upon the conditions set 
forth in Section 3.” The section 1 referred to is as follows: 

“Section 1. Double Indemnity. The double indemnity will be payable upon 
receipt of due proof that the insured died as a direct result of bodily injury effected 
solely through external, violent, and accidental means, independently and exclusively 
of all other causes, and of which, except in the case of drowning or asphyxiation, 
there is evidence by a visible contusion or wound on the exterior of the body, and 
that such death occurred within ninety days after the date of such injury; pro- 
vided that the double indemnity shal! not be payable if death resulted from self- 
destruction, whether sane or insane, or military or naval service in time of war, 
or from any act incident to war, or from engaging in riot or insurrection, or from 
committing an assault or felony, or from participation in aeronautics, or directly 
or indirectly from disease or bodily or mental infirmity. 

“The Company shall have the right and opportunity to examine the body and 
to make an autopsy unless prohibited by law. 

“If requested in writing by the insured, the Company will terminate the pro- 
vision for double indemnity by endorsement on this policy. If so terminated, the 
premiums payable thereafter shall be reduced by the premium for such benefit.” 

The section 3, relating to disahility benefits, begins by defining total and per- 
manent disability. This is followed by a provision that the disability benefits and 
Waiver of premiums shall he granted, if the insured, before attaining the age of 
sixty and while no premium is in default, shall furnish the company due proof of 
disability. Then follows a number of general provisions relating to disability bene- 
fits, including provisions, that, if upon request of the company the insured should 
fail to furnish proof of the continuance of disability, no further inconie payments 
would be made or premiums waived, that disability benefits would not be granted 
if the disability should be the result of self-inflicted injury, and that the provision 
for disability benefits should automatically terminate if the insured should engage 
in military or naval service outside the continental limits of the United States and 
Canada. 


The purpose of the second exception in the incontestability clause was te 
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make clear that, notwithstanding the provisions of that clause, the company re- 
served the right to rely upon the restrictions and provisions contained in sections 
1 and 3. Thus the right was reserved to contest, under section 1, liability for dou- 
ble indemnity in case of suicide or death resulting from military or naval service 
or from engaging in felony. And the right was reserved to contest, under sec- 
tion 3, claims for disability where due proofs had not been furnished, or where 
upon request of the company proofs of the continuance of the disability had been 
refused, or where the disability resulted from self-inflicted: injury or from military 
or naval service beyond the continental limits of the United States and Canada. 
Under some recent decisions defenses under clauses such as those contained in 
sections 1 and 3 are held not to be precluded by the incontestability clause. See 
Scales v. Jefferson Standard Life Ins. Co., 155 Tenn. 412, 295 S. W. 58, 55 A. L. 
R. 537, and note, and Wright v. Philadelphia Life Ins. Co. (D. C.) 25 F.(2d) 
514, and cases there cited. But in many jurisdictions it is held that the incontest- 
ability clause does preclude a defense based upon such provisions. See notes in 55 
A. L. R. 549 and 67 A. L. R. 1364. It was evidently to guard against a construction 
of the policy holding that the defenses reserved in sections 1 and 3 were precluded 
by the incontestability clause, that the second exception in that clause was inserted. 


[1, 2] If it had been the intention of the company that the right to contest 
liability for double indemnity or disability benefits should not be affected by the 
incontestability clause, it would have been easy enough to use language making that 
intention clear, as by simply wording the second exception to the incontestability 
clause to read: “Except as to a liability for double indemnity or disability benefits.” 
If there were any ambiguity in the language used, it is well settled that it should 
be resolved in favor of the insured. Mutual Life Ins. Co. v. Hurni Packing Co., 
263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Imperial Fire Ins. 
Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 38 L. Ed. 231; Thompson v. 
Phenix Ins. Co., 136 U. S. 287, 297, 10 S. Ct. 1019, 34 L. Ed. 408. But there is no 
ambiguity. The incontestability clause was directed at defenses which might be 
asserted to the policy. The exception which we are considering was clearly in 
tended to except certain defenses from the operation of that clause; and, equally 
clearly, the defenses so excepted were those enumerated in the sections to which 
specific reference was made, i. e., sections 1 and 3. These sections provide the 
restrictions and provisions under which the promise with respect to double in- 
demnity and disability made in the face of the policy are to be enjoyed. And the 
second exception in the incontestability clause preserves defenses arising out of 
these restrictions and provisions against the general effect of the clause. It is to 
be noted that the exception is, not as to the double indemnity and disability bene- 
fits, but as to “restrictions and provisions applying to the double indemnity and 
disability benefits.” 

We have carefully considered the cases relied on by the company, Kaffanges 
v. New York Life Ins. Co. (C. C. A. Ist) 59 F.(2d) 475; New York Life Ins 
Co. v. Bullock (D. C.) 59 F.(2d) 747; Penn Mutual Life Ins. Co. v. Hartle, 165 
Md. 120, 166 A. 614, 615; Greber v. Equitable Life Assurance Society (Ariz.) 28 
P.(2d) 817; and Mutual Life Ins. Co. v. McConnell, an unreported decision of 
the Court of Common Pleas of Mercer county, Pa. In the Kaffanges Case no such 
point as is here involved seems to have been considered by the Circuit Court of 
Appeals. The court stated that the policy contained an incontestability clause as 
to death benefits, but not as to disability provisions, and proceeded to consider 
questions relating to fraudulent representation and waiver. In the Bullock Case 
no mention of the incontestability clause was made in the opinion, and there is 
nothing to show that it was considered by the court. In the Hartle Case the opin- 
ion of the court states that “the disability and double indemnity features of the 
insurance were, by the supplemental agreement, excluded from the effect of the 
incontestability provision”; and the question before the court for decision was 
whether waiver of premiums was to be considered a disability benefit. In the 
Greber Case it was apparently not disputed that the language, which is very dif- 
ferent from that here involved, excepted from the incontestability clause the double 
indemnity and disability features of the policy; and the question in the case was 
whether this was in violation of the state statute relating to incontestability of life 
policies. The McConnell Case seems to be in point; but in that case the consider- 
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ations which we think controlling here seem not to have been suggested to the 
court, as they are not dealt with in the opinion. 

For the reasons stated, we are of opinion that there was error in the decision 
of the learned judge below. The decree will accordingly be reversed and the 
cause will be remanded for further proceedings not inconsistent with this opinion. 

Reversed. 


JEFFERSON STANDARD LIFE INS. CO. v. STEVENSON. No. 7141. 
Circuit Court of Appeals, Fifth Cireuit. April 3, 1934. 
Rehearing Denied May 5, 1934. 
70 Federal Reporter (2d) 72. 
2, INSURANCE. 

False representation as to material matter in application for life insurance 
policy is generally sufficient to avoid policy, though made in good faith. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE. 

Insured’s false statement in application for life insurance policy that she 
had received no medical attention within five years held material representation 
barring recovery on policy. 

Physician, from whom insured received medical attention within 
month before applying for insurance, and his assistant testified that physi- 
cian told insured, who died of tuberculosis, that her lungs were seriously 
affected. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4. INSURANCE. 

Statement in application for life insurance policy sued on that insured, who 
died of tuberculosis had given birth to child within five vears, did not bar 
defense that representation that she had received no medical attention during such 
time was untrue in that she received such attention because of condition of her 
lungs. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

Statement of name of insured’s physician in application for life insurance 
policy sued on did not bar defense of falsity of representation that insured had 
received no medical attention for five vears, though insurer could have learned 
contrary from such physician. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

\ppeal from the District Court of United States for the Western District 
it Louisiana; Benjamin C. Dawkins, Judge. 

\ction by Robert L. Stevenson against the Jefferson Standard Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. ; 

F. G. Thatcher, Elmo P. Lee, and Tinsley Gilmer, all of Shreveport, La., 

r appellant. 

H. B. Barret, of Shreveport, La., and Edward L. Gladney, Jr., of Bastrop, 

for appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 

_ The Jefferson Standard Life Insurance Company issued a policy of insurance 
for $4,000, effective August 23, 1930, in compliance with a written application of 
that date, on the life of Alberta B. Stevenson. The insured died in May, 1931, 
within the contestable period, of tuberculosis. Her husband, the beneficiary named 
in the policy, brought suit upon it. The application for insurance, which was 
signed by the insured and attached to and made a part of the policy, contains 
statements in the form of questions and answers to the effect that the applicant 
had never suffered from any ailment or disease of the lungs: had not consulted 
a doctor for any other cause; had not been disabled or received medical attention 
within the past five years; that Dr. W. A. Rogers was her family physician; and 
that she was the mother of five children, the voungest being 12 months old. The 
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application also contained the following: “Each and all of mv said statements, 
representations and answers contained in this application are made by me to obtain 
said insurance, and I understand and agree that they are each material to the 
risk and that the Company believing them to be true will relv and act upon them.” 
The insurance company defended on the grounds, among others, that those state- 
ments and representations of the insured were relied on by it as being true: but 
that they were untrue, in that at the date of the application the applicant was, 
and for some time before had been, suffering from tuberculosis or lung trouble, 
and within five years had received from Dr. Rogers medical attention because of 
the condition of her lungs. There was a verdict and judgment for the plaintiff 
The insurance company appeals, and assigns as error the denial of its motion 
made at the close of the evidence to direct a verdict in its favor. That motion 
did not set forth the grounds upon which it was based, but was in general terms. 

In July preceding the application for and issuance of the policy of insurance 
in August, the insured made five visits to Dr. Rogers’ office, where on the occa- 
sion of each visit she was given by him an injection of sero bacterin. The doctor 
testified that upon the last visit, which was on the 26th, he found upon examina- 
tion that her condition had not improved, that he told her she had lung trouble 
and advised her to stay in bed and keep the children away from her. His office 
assistant corroborated him as to what was said. The plaintiff was not present 
during this interview. Dr. Rogers further testified that, according to his best 
recollection, he told plaintiff that the latter’s wife was suffering from pulmonary 
tuberculosis. The plaintiff denied this, and said the doctor told him only that his 
wife was having fever and some trouble with a cold. 

[1] At the outset, counsel for plaintiff takes the position that the error 
assigned ought not to be considered because defendant’s motion for directed 
verdict states no ground or reason for granting it. The rule for which he contends 
is well established in the Eighth circuit. Massachusetts Bonding & Ins. Co. 
R. FE. Parsons Electric Co. (C. C. A.) 61 F.(2d) 264. It was announced also in 
the Seventh circuit in Adams y. Shirk (C C. A.) 104 F. 54. The Sixth circuit 
refused to follow it in Louisville & N. R. Co. v. Womack (C. C. A.) 173 F 
752, 759. And so did the Ninth circuit in Balaklala Consol. Copper Co. v. Rear- 
don (C. C. A.) 220 F. 584. In this circuit it was held in 1898 that assignments 
of error based upon instructions to find for the plaintiff and upon the refusal to 
give a charge to find for the defendant amounted to no more than saving the 
court erred in deciding the case. Supreme Lodge v. Withers (C. C. A.) 89 F 
160. That case is hardly in point, since what the court apparently had in mind was 
the effect of giving and denying instructions and the sufficiency under our Rule 
XI of the assignments of error. The other circuits, so far as we are advised, have 
not passed upon the matter, and what their practice is we do not know. The 
ruling by this court in the Withers Case, supra, if it has the effect claimed for 
it, has become obsolete. It has been the practice of this court for many years to 
treat a.general motion without reason or ground therefor heing stated, when fol- 
lowed up hy timely exception taken and reserved and appropriate assignment of 
error, as being all that is required or necessary to test the question whether as a 
matter of law the evidence is sufficient to support the verdict. As the only proper 
function of a motion for a directed verdict is, so far as is here material, to test 
the legal sufficiency of the evidence, and not of the pleadings or rulings in the 
course of the trial, the trial judge is not taken by surprise, but fully understands 
that the party making the motion is contending that he is entitled to a verdic not- 
withstanding the evidence in behalf of the other party to the litigation. The grounds 
or reasons are usually, if not always, stated in argument before the trial court 
rules on the motion. The challenged method of procedure has proven satisfactory, 
and we see no good reason for changing it. 

[2-5] In our opinion it was error to refuse to give the peremptory instruction. 
It is undisputed that within a month before making application for insurance the 
applicant was in the care of and receiving medical attention from her family 
physician. Whatever her own opinion as to whether she was suffering from a 
disease of the lungs might have been, her representation that she had not received 
medical attention within five years was untrue. A false representation, though 
made in good faith, as to a matter that is material is generally held sufficient to 
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avoid a policy of life insurance. New York Life Ins. Co. v. Price (C. C. A.) 16 
F.(2d) 660; New York Life Ins. Co. v. McCarthy (C. C. A.) 22 F.(2d) 241. 
And this general rule prevails in Louisiana; where this contract of insurance was 
made. Lee v. N. Y. Life Ins. Co., 144 La. 445, 80 So. 652. The false representation 
was also material if the physician and his assistant told the truth. They both said 
the insured was told by the physician that her lungs were seriously affected. The 
plaintiff not being present at the interview did not and in the nature of things 
could not contradict that testimony. He sought to impeach the physician, but the 
testimony of the witness who corroborated him remains uncontradicted and unim- 
peached. According to the plaintiff's version, his wife was suffering from a cold 
to such an extent that he himself thought it advisable to take her to a physician 
for medical attention. Under all the evidence therefore we think the false repre- 
sentation was material. A®tna Life Ins. Co. v. Bolding (C. C. A.) 57 F.(2d) 626. 
It is said however that the company was put on notice that the representation was 
false and did not rely on it because it was also stated in the application that the 
insured had given birth to at least one and probably several children within five 
years. The argument is that the insurance company must have known that within 
that time the insured had received medical attention. If the defense had been that 
she had received medical attention during childbirth, immateriality or waiver, it 
may be, could well have been asserted. The most that can be said is that medical 
attendance at childbirth was understood to be excepted from the question and ans- 
wer. There was nothing by reason of this exception to constitute a waiver or to 
cause the company to believe that the representation was untrue. It is true also 
that the application gave the name of Dr. Rogers as the insured’s family physician, 
and from him the insurance company could have learned the facts which it now 
relies on to defeat suit on the policy. But the answers which the insured gave 
to the questions contained in her application suggested no reason for seeking in- 
formation from her family physician. The answer to the crucial question was not 
partial or imperfect; it was full and complete. Connecticut Mutual Life Ins. Co. 
v. Luchs, 108 U. S. 498, 2 S. Ct. 949, 27 L. Ed. 800, and Pheenix Mut. Life Ins. Co. 
v. Raddin, 120 U. S. 183, 7 S. Ct. 500, 30 L. Ed. 644, cited by plaintiff, are not in 
point. In the first, the answer sought to be introduced was held inadmissible. In 
the second, no answers were given to several questions relied on by the insurance 
company as being material subjects of inquiry. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


PROTECTIVE LIFE INS. CO. v. MOORE. 3 Div. 101. 
Supreme Court of Alabama. March 22, 1934. 
Rehearing Denied April 12, 1934. 
153 Southern Reporter 751. 
1. INSURANCE. 
Ordinarily, policy contract is measure of rights thereunder. 
(For other cases, see Insurance, Dec. Dig. § 146|1].) 
2. INSURANCE. 

Insurer could, not, by arrangement with fraternal lodge, the nominal benefi- 
ciary in group policy covering lives of subscribers, to lodge’s building fund, set off 
the insurance due on death of building fund subscriber against indebtedness of 
lodge for premiums which exceeded amount of such insurance, since lodge was 
merely agent of real beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 523.) 

3. INSURANCE. 

Facts held to show that group policy obtained by fraternal lodge on lives of 
subscribers to building fund, though naming lodge as beneficiary, was issued for 
benefit of such subscribers, entitling subscriber’s executor to sue on policy. 

_ Facts disclosed that lodge had secured subscriptions to building fund 

irom members by assurance that it would purchase and deliver to sub- 

scribers insurance on their lives for amount double the amount of re- 
spective subscriptions payable to designated beneficiaries of such sub- 
scribers; that lodge’s application for insurance stated that application was 
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made for group policy on modified life plan to insure lives of members 

named in schedule, who had contributed towards construction of lodge 

temple and were to be insured for double the amount contributed; and 

that policy provided that the only members insured were those listed in 

schedule of members insured, attached thereto, to be insured for amounts 

contained in the schedule. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of life insurance by Frontis H. Moore, as executor of the 
estate of J. Johnston Moore, deceased, against the Protective Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals. 

Affirmed. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

Ball & Ball and Frontis H. Moore, all of Montgomery, for appellee. 


COMMONWEALTH LIFE INS. CO. v. HARMON. 6 Div. 528 
Supreme Court of Alabama. March 22, 1934. 
153 Southern Reporter 755. 

1. INSURANCE. da 

Provision in life insurance policy that no obligation is assumed, unless insured 
is alive and in sound health on date of its delivery, is reasonable and valid. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2. INSURANCE. oe 

Provision in life insurance policy that no obligation is assumed, unless insured 
is in sound health on date of delivery thereof, is enforceable as warranty if insured 
then had disease increasing risk or made misrepresentation of material fact ma- 
terially increasing risk with actual intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE. 5 ; me 

Breach of warranty or false representation that insured is in sound health on 
date of delivery of life insurance policy defeats policy, if relied on by insurer. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
10. INSURANCE. 

Testimony as to insured’s apparent good health and discharge of daily duties, 
considered with expert testimony that he had fatal malady before application for 
and delivery of life insurance policy, held sufficient to take to jury question of 


falsity and materiality of his representation that he was in good health when policy 
was delivered. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of life insurance by Katie Harmon against the Common- 
wealth Life Insurance Company. From a judgment for plaintiff, defendant ap- 
peals. Transferred from Court of Appeals under Code 1923, § 7326. 

Reversed and remanded. 

Huey, Welch & Stone, of Bessemer, for appellant. 

Moore & Green, of Bessemer, for appellee. 

THOMAS, Justice. 


The plaintiff declared on a policy of life insurance and employed the Code 
form. Section 9531, form 12, Code 1923. 


There were the pleas of the general issue; pleas 3 and 4 setting up provisions 
of the policy alleged to be breached in that the insured was not in sound health on 
the date of the delivery of said policy, but was affected with a serious disease 
which was material to and increased the risk of loss, and warranties that were un- 
true, and pleas 5, 6, and 9 based on representations contained in the policy, as that 
of sound health, alleged as untrue, material to the risk, made with actual intent to 
deceive, and that defendant was deceived thereby and induced the issue and de- 
livery of the policy. Plea 7 is based on alleged misrepresentations in the ap- 
plication for insurance as to when last sick, of what disease, and the name and ad- 
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dress of the physician who last attended him, withheld the fact that the right leg 
was amputated on the date indicated by the doctor named because he was suffering 
from a serious disease, sarcoma, which was material to the risk, and withheld 
with actual intent to deceive and induce the issue of the policy, and defendant was 
so induced to issue the policy. In pleas 8 and 9, the alleged misrepresentations 
were contained in the questions and answers in the application that embraced sar- 
coma and that he did not have same, alleging that he was so afflicted; that the fact 
was material to the risk, made with actual intent to deceive, and to induce and did 
induce the issue of the policy by reason of such deception. The plaintiff joined 
issue on the pleas. 

[1-3] It is established that a provision in a life insurance policy that “no ob- 
ligation is assumed under” the policy “prior to its date and delivery nor unless on 
said date of delivery the insured is alive and in sound health” is a reasonable and 
valid limitation of the contract. Such clauses have been construed as enforceable 
as a warranty, or of that effect, if at the time of the issue and delivery of the 
policy the insured is (1) afflicted with a disease that increased the risk of loss; or 
(2) there is a misrepresentation made with the actual intent to deceive, and which 
relates to a material fact, as materially increasing the risk of loss. Such breach of 
warranty or vitiating misrepresentation will defeat the policy so issued and de- 
livered if the insurer relied on them. Metropolitan Life Ins. Co. v. Chambers, 226 
Ala. 192, 146 So. 524; Metropolitan Life Ins. Co. v. Usher, 226 Ala. 314, 146 So. 
809; Bankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 407, 137 So. 23; Heralds of 
Liberty v. Collins, 216 Ala. 1, 110 So. 283; Southern Life & Health Ins. Co. v. 
Morgan, 216 Ala. 529, 113 So. 540; North Carolina Mut. Life Ins. Co. v. Kerley, 
215 Ala. 100, 109 So. 755; Brotherhood of Railway & Steamship Clerks, etc., v. 
Riggins, 214 Ala. 79, 107 So. 44; Miller v. Metropolitan Life Ins. Co., 214 Ala. 
4, 106 So. 335; Empire Life Insurance Co. v. Gee, 171 Ala. 435, 55 So. 166; New 
York Life Ins. Co. v. McJunkin, 227 Ala. 228, 149 So. 663. 


[4] It is further declared that statements contained in a proof of loss, under 
a policy of life insurance, are to be taken as prima facie true as against the bene- 
ficiary, and, unless avoided by competent evidence, are conclusive of the issue on 
that trial. Liberty Nat. Life Ins. Co v. Tellis, 226 Ala. 283, 146 So. 616, and au- 
thorities collected; National Life & Accident Ins. Co. v. Puckett, 217 Ala. 110, 
115 So. 12; Cotton States Life Ins. Co. v. Crozier, 216 Ala. 537, 113 So. 615; New 
York Life Ins. Co. v. Turner, 210 Ala. 197, 97 So. 687. 


The primary question of fact presented is: Was the assured in good health 
when he made application and the policy was issued and delivered thereon? The 
physician testified without dispute that the insured had a disease of fibrosarcoma 
in 1929, had been operated on for that disease or infection before the issue and 
delivery of the policy, and that the doctors so operating and making the physical 
examinations were of the opinion that it was a fatal malady of which the assured 
was not informed and not cured, and that he died of such disease; that is to say, 
it is without dispute that the physicians who had actual knowledge of the facts 
were of the opinion, as medical men, and so stated as witnesses, that assured had 
the fatal disease (of which he died) at the time the policy was issued and de- 
livered. It is further in evidence that the disease in question was incurable, ma- 
terially affected the risk, and shortened assured’s life. The evidence for plaintiff 
showed that assured, members of his family, and others were of the bona fide 
belief that the operations had been successful and that he was in good health 
when the application was made and the policy was delivered. 


The questions recur upon the pleas of the defendant: (1) Whether the mis- 
representations made to defendant were false; (2) if so, whether they were of 
material facts that increased the risk that affected, or calculated to affect the con- 
duct of defendant in the issue and delivery of the policy; or (3) whether by 
reason of the agreement of the parties the policy did not become effective by its 
delivery. That agreement was: “No obligation is assumed under this policy prior 
to its date and delivery, nor unless on said date of delivery the insured is alive 
and in sound health, nor if the insured has ever been rejected for insurance by 
this or any other company, nor if there is already in force in this company any 
Previous policy unless the existence of such previous insurance is noted hereon by 
an endorsement signed by the Secretary or Assistant Secretary.” (Italics sup- 
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plied.) Such a condition precedent is in fact a warranty. Reliance Life Ins. Co. 
v. Sneed, 217 Ala. 669, 117 So. 307. 

The statement in the “agent’s inspection report,” that the leg was amputated 
because of injury, was false, and it must be conceded that defendant was not in- 
formed in the application signed by the assured, that the cause of the amputation 
was, as stated by the attending physicians, because of fibrosarcoma, a disease 
which materially affected the risk. Metropolitan Life Ins. Co. v. Dixon, 226 Ala. 
603, 148 So. 121; Brotherhood of Railway & Steamship Clerks, etc. v. Riggins, 
supra; Reliance Life Ins. Co. v. Sneed, supra. 

In Liberty Nat. Life Ins. Co. v. Tellis, 226 Ala. 283, 146 So. 616, it was de- 
clared the statements in the death certificate were prima facie true as against the 
beneficiary, and, unless contradicted or avoided by competent evidence, would be 
taken as conclusive. Here the beneficiary made no specific answer of the cause 
of death, but referred the cause to the physician. Miller v. Metropolitan Life Ins. 
Co., 214 Ala. 4, 106 So. 335; Life Ins. Co. of Virginia v. Newell, 223 Ala. 401, 137 
So. 16. 

There were tendencies of evidence for plaintiff that after the operations the 
assured appeared to be in sound health, and such was his appearance at the time 
of the application and delivery of the policy, that he had assurances of the suc- 
cess of his operations, and that he continuously pursued his occupation requiring 
hard labor, which were properly before the jury on the questions of fact made 
hy the defendant’s pleas. Sovereign Camp, W. O. W. v. Brock, 226 Ala. 579, 148 
So. 129. 

[5, 6] The general rules stated by the decisions of this court as to the effect 
of expert testimony are: “The judgments of experts or the inferences of skilled 
witnesses, even when unanimous and uncontroverted (Sellers v. Knight, 185 Ala. 
96, 64 So. 329), are not necessarily conclusive on the jury (Curjel v. Hallett Mfg. 
Co. [198 Ala. 609], 73 So. 938; Tyson v. Thompson, 195 Ala. 230, 70 So. 649; 
Robinson vy. Crotwell, 175 Ala. 194, 57 So. 23; Andrews v. Frierson, 144 Ala. 470, 
39 So. 512; Blalack v. Blacksher, 11 Ala. App. 545, 66 So. 863; Cleveland v. 
Wheeler, 8 Ala. App. 645, 62 So. 309), but may be disregarded by it or by the 
court trying an issue of fact (Citizens’ Light, etc., Co. v. Illinois Central Trust 
Co. [200 Ala. 18], 75 So. 330), unless the subject is one for experts or skilled wit- 
nesses alone, and the jury cannot properly be assumed to have, or be able to form, 
correct opinions of their own, under which circumstances the unanimous evidence 
of properly qualified witnesses has been regarded by some courts as conclusive 
(Harris v. Nashville, etc. R. Co. 153 Ala. 139, 44 So. 962, 14 L. R. A. (N. S.) 
261). Conversely expert testimony can never be regarded as legally necessary to 
sustain a jury’s inference from proved basic facts.” 22 Corpus Juris, pp. 729, 
730, 731, § 823. 

The rule as to the conclusiveness of evidence by the opinion of an expert was 
recently stated in Atlantic Coast Line R. Co. v. Jackson, 225 Ala. 652, 655, 144 
So. 813, 815, as follows: 

“With respect to refused charge A, we note that it makes the opinion of the 
expert conclusive on the jury—in reliance upon the statement in the third head- 
note in Harris v. Nashville, C. & S. L. R. Co., 153 Ala. 139, 44 So. 962, 14 L. R. A. 
(N. S.) 261. The opinion does not justify that headnote. It does not affirm that 
such evidence is conclusive on the jury, but, as explained on page 156 of 153 Ala., 
44 So. 968, and in the case of Lawson v. Mobile Electric Co., 204 Ala. 318, 323, 85 
So. 257, it holds that when such evidence is not contradicted, it justifies the gen- 
eral charge hased upon the hypothesis that the jury believes the evidence. But 
neither in that case nor any other that we know of has this court held that such 
testimony is conclusive on the jury. It is only so, if they believe it to be true. 
On the other hand, we have a well-established rule that such evidence is not con- 
clusive on the jury, and they are not bound by it. Robinson v. Crotwell, 175 Ala. 
194, 57 So. 23; Batterton v. City of Birmingham, 218 Ala. 489, 119 So. 13. 

POUSAY that the testimony of any witness is conclusive upon the jury clearly 
invades its province to pass upon the credibility - the witness.’ 

The decision in Metropolitan Life Ins. Co. v. Chambers, 226 Ala. 192, 146 So. 
524, was to a like effect. See, also, Mutual Life ‘Ins. Co. v. Mankin, 223 Ala. 679, 
138 So. Soverign Camp, W. O. W. v. Brock, 226 Ala. 579, 148 So. 129. 

[7-9] it should be further observed that there is a difference between binding 
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the jury by the fact of an opinion given by an expert and a fact found to be a 
fact and so declared by an expert; that is, it is a recognized distinction to be ob- 
served between the expression of an opinion by an expert as such as to a given 
cause, effect, or result, and that of the testimony by an expert as to the existence 
or nonexistence of a given fact to be tested, ascertained, and proved solely by 
scientific processes, methods, and knowledge (and there is no reason for the exer- 
cise of common knowledge as against the undisputed testimony of an expert, 
Harris v. Nashville C. & St. Louis R. Co., 153 Ala. 139, 143, 44 So. 962, 14 L. R. 
\. (N. S.) 261), and so declared by the witness as an established scientific fact, 
and as such to exist or not to exist. And, if the fact is that of which there is no 
room for the exercise of common knowledge and experience to ascertain and ob- 
serve, the uncontroverted scientific ascertainment will be taken as the fact, so 
established and declared by the expert and scientist to exist or not to exist. And, 
when so considered, and not being controverted, will be taken by the triers of the 
fact as true, if and when such witness is found by the jury to be worthy of belief. 
This is the reaching by the jury of a given conclusion, from a due consideration 
of the whole evidence, including the opinions and facts obtained by experts and 
“substantive facts deposed to by witnesses, whether experts or non-experts.” It 
is not a surrender of the right and duty of the jury in drawing the “conclusion 
which is their opinion upon the whole evidence,” notwithstanding “the opinions of 
the experts do not coincide” with that of the jury, “but lead to a different result.” 
The jury are not permitted to substitute for their own views of what is established 
by the whole evidence—substantive and opinion, expert and nonexpert—the opin- 
ion of expert witnesses. The matter is concluded by Mr. Chief Justice McClellan, 
as follows: “* * * To thus surrender their (the jury) own conclusions, and sub- 
stitute instead the conclusions of witnesses as to what was proved by the evidence, 
would be to make such witnesses, and not the jury at all, the triers of the cause.” 
So much is said of the weight and value of expert testimony. (Italics supplied.) 
Alabama Great Southern R. Co. v. Hill, 93 Ala. 514, 523, 9 So. 722, 725, 30 Am. 
St. Rep. 65; Fidelity & Deposit Co. of Maryland vy. Torian, 221 Ala. 131, 127 So. 
829: Atlantic Coast Line R. Co. v. Jackson, 225 Ala. 652, 144 So. 813; Metropolitan 
Life Ins. Co. v. Chambers, 226 Ala. 192, 146 So. 524. 

[10] The rule for the giving or refusing of general affirmative instructions re- 
quested in writing, is well understood. Mc Millan v. Aiken, 205 Ala. 35, 40, 88 So. 
135: Commonwealth Life Ins. Co. v. Barr, 218 Ala. 505, 119 So. 11; Sovereign 
Camp, Woodmen of the World v. Hackworth, 200 Ala. 87, 75 So. 463; Duke v. 
Gaines, 224 Ala. 519, 140 So. 600. Here the evidence of the expert testimony is to 
the effect that the assured was affected with the fatal malady of which he died 
hefore the policy was delivered, and that he was treated therefor before the ap- ° 
plication, issue, and delivery of the policy. The testimony of apparent good health 
and discharge of his daily duties on the farm, considered with such expert testi- 
mony, affords a reasonable inference of fact within the scintilla rule and for the 
consideration of the jury. Metropolitan Life Ins. Co. v. Usher, 226 Ala. 314, 146 
So. 809. There was no error in refusing affirmative instruction requested by de- 
fendant. 

{11] Considering the motion for a new trial, the observation made in Metro- 
politan Life Ins. Co. v. Usher, supra, obtains here, that, allowing all reasonable 
presumptions in favor of the correctness of the verdict, it was contrary to the 
great weight of the evidence as to induee the conclusion that it was wrong and 
unjust. Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738; Sovereign Camp, W. O. 
W. v. Gunn, 224 Ala. 444, 140 So. 410. The rule of granting such motion is stated 
in Hopkins v. Harrison, as Adm’r (Ala. Sup.) 153 So. 255; Hall v. Clark, 225 
Ala. 87, 142 So. 65; Birmingham Clay Products Co. v. White, 226 Ala. 89, 14% 
So. 668; Robinson v. Solomon Bros. Co., 225 Ala. 389, 143 So. 566; Swinney v. 
me 225 Ala. 273, 142 So. 562; Ex parte State ex rel. Grace, 224 Ala. 273, 139 
So. 288. 

The judgment of the circuit court in overruling the motion for a new trial is 
reversed, and the cause is remanded. 

Reversed and remanded. 

Anderson, C. J., and Knight, J., concur. 

Brown, J., concurs in the conclusion, being of the opinion the affirmative charge 
should have been given for the defendant. 






















































































































































The Insurance Law Journal, Vol. 83 [Sept., 1934 





METROPOLITAN LIFE INS. CO. v. JAMES. 8 Div. 507. 
Supreme Court of Alabama. March 22, 1934. 
153 Southern Reporter 759. 
1. INSURANCE. 


There can be no binding delivery of life insurance policy after insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 
2. INSURANCE. 

Delivery of life insurance policy may be actual or constructive, depending on 
parties’ intention, manifested by acts or words. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE. 

Life insurance contract was not consummated by delivery of policy to bene- 
ficiary after insured’s death on his representation that he was insured’s agent. 

(For other cases, see Insurance, Dec, Dig. § 136[2].) 

5. INSURANCE. 

Burden was on beneficiary, suing on life insurance policy, to prove that assured 
died within life of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

6. INSURANCE. 

Beneficiary, suing on life insurance policy, may prove prima facie that assured 
died within life of policy by introducing policy and proof of loss within time 
stated. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE. wf: 

Beneficiary failing to disclose to insurer’s local agent fact, known to beneficiary, 
that insured was reported to have been drowned, before paying premium and pro- 
curing delivery of tife insurance policy to him, held guilty of fraud vitiating policy 
delivered after insured’s death (Code 1923, § 8050). 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

8. INSURANCE. 

Payment of premiums during insured’s life being condition precedent to de- 
livery of life insurance policy, beneficiary’s demand for delivery thereof after pay- 
ing premium was equivalent to affirmative assertion that assured was alive and 
that beneficiary was his agent in consummating contract. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

9. INSURANCE. 

Use of words “due on the policy” in complaint casts burden on beneficiary, 
suing on life insurance policy, to show that insured died within period covered 
thereby ; 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

10. INSURANCE. 

Plea, alleging that plaintiff in action on life insurance policy knew at time of 
asking delivery thereof to him that insured had been reported as drowned, and had 
been at place of drowning and seen parties dragging river for insured’s remains, 
but purposely refrained from giving such information to defendant, which would 
not have delivered policy had it had such information, held not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

11. INSURANCE. 

Life insurance contract in evidence in action thereon is presumed to have been 
duly executed by defendant, in absence of sworn plea of non est factum. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

12. INSURANCE. b 

Defendant’s pleas of non est factum in action on life insurance policy cast 
burden on plaintiff to show binding insurance contract (Code 1923 §§ 7663, 9471). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

13. INSURANCE. . 
Burden was on plaintiff in action on life insurance policy to prove material 
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averments of one or more counts of complaint, alleging in first count that assured 
died on or about certain day and in remaining counts that he died on or about 
such day “during the existence of * * * said policy.” 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


14. INSURANCE. 

Witness’ testimony as to seeing insured after delivery of life insurance policy 
sued on to plaintiff held sufficient to warrant admission of policy in evidence as 
against objection of defendant, filing pleas of non est factum, that insured died be- 
fore delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 


16. INSURANCE. 

Beneficiary under life insurance policy had no right to pay premium and re- 
ceive policy, unless he was insured’s agent for such purposes. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

19. INSURANCE. 

Allegation of complaint in action on life insurance policy that amount claimed 
is due thereon implies that policy was in force at time of assured’s death. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

20. INSURANCE. 

Insurer’s risk under life insurance contract commenced with completion there- 
of by payment of first premium and due delivery of policy during assured’s life, 
in absence of contrary stipulation. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

21. INSURANCE. 

Burden was on plaintiff in action on life insurance policy, delivered to him on 
his payment of premium after day on which insurer alleged that insured died, to 
show that he died within life of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from Circuit Court, Lauderdale County; J. Fred Johnson, Jr., Judge. 

Action on a policy of life insurance by Jesse James against the Metropolitan 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

The following charges were given at plaintiff’s request: 

“2, Gentlemen of the jury, if the insured, Roosevelt James, was alive at the 
time the application for the insurance policy was taken then his life is presumed 
to continue to exist until his death is proven by the evidence and if defendant 
company has failed to prove that Roosevelt James died before December 24th 
when the policy was delivered to the plaintiff then you must find your verdict for 
the plaintiff for the amount sued for 

“3. I charge you, gentlemen of the jury, that the burden is upon the insurance 
company to prove to your reasonable satisfaction that Roosevelt James died before 
December 24th when the policy was delivered to the plaintiff then you must find 
your verdict for the plaintiff for the amount sued for 

“3. I charge you, gentlemen of the jury, that the burden is upon the insurance 
company to prove to your reasonable satisfaction that Roosevelt James died before 
the night of December 24th, when plaintiff got the policy from the Florence agency 
and if it has failed in this proof you must find your verdict for the plaintiff for 
the amount claimed in his complaint. 

“4. I charge you, gentlemen of the jury, that the insured’s life is presumed to 
continue to exist until his death is proven to your reasonable satisfaction and the 
burden is on the defendant to prove by the evidence that his death occurred be- 
fore the delivery of the policy to the plaintiff.” 

Charge 11, refused to defendant, is as follows: 

“TI charge you, gentlemen of the jury, that the burden of proof is upon the 
plaintiff to prove to your reasonable satisfaction, that at the time Jesse James paid 
the premium on said suit policy, and the policy was delivered to him, that Roose- 
velt James, the insured, was alive.” 

Eyster & Eyster, of Decatur, and W. H. Mitchell, of Florence, for appellant. 

Lawrence A. May and Simpson & Simpson, all of Florence, for appellee. 





648 The Insurance Law Journal, Vol. 83 [Sept., 1934 


THOMAS, Justice. ; 

The complaint was substantially in the form. prescribed by the Code for a 
declaration on a policy of life insurance. Section 9531, form 12, Code 1923. 

The first appeal is reported, Metropolitan Life Ins. Co. v. James, 225 Ala. 561, 
144 So. 33. 

Defendant filed special pleas setting up contract provisions alleged to have 
been broken. Plea 3 contained, among others, the following averments: 

“‘This policy is issued in consideration of the application therefor, copy of 
which application is attached hereto and made a part hereof. 

“*The provisions and benefits printed or written by the Company on the fol- 
lowing pages are a part of this policy as fully as if recited over the signatures 
hereto attached. 

“‘4' Entire Contract. This policy and the application therefor constitute the 
entire contract between the parties and all statements made by the insured shall, 
in the absence of fraud, be deemed representations and not warranteis, and no 
statement shall avoid this policy, or be used in defense of a claim hereunder 
unless it be contained in the application therefor, and a copy of such application 
is attached to this policy when issued.’ 

“The defendant alleges that the application for said policy made by the said 
Koosevelt James was attached to and became a part of said policy, and that said 
application, and therefore the policy, contained terms and provisions and conditions 
as follows: 

“Tt is understood and agreed that the Company shall incur no liability under 
this application until it has been received, approved, and a policy is issued and 
delivered, and the full first premium stipulated in the policy has actually been 
paid to and accepted by the Company during the life time of the applicant in 
which case such policy shall be deemed to have taken effect as of the date of 
the insurance as recited on the first page thereof.’ 

“The defendant alleges that said suit policy was never delivered, and that the 
full first premium stipulated in the policy was not actually paid to and accepted by 
the Company during the life time of the applicant.” (Italics supplied.) 

On the second trial the defendant filed pleas of non est factum (pleas 15 
and 16) pursuant to the former decision (Metropolitan Life Ins. Co. v. James, 
225 Ala. 561, 144 So. 33), and plea 17, adopting plea 3 and further averring: 

“The defendant alleges that the plaintiff herein called at the office of the 
defendant company on the afternoon of December 24th, and requested a delivery 
of the policy to him at that time, and the defendant alleges that at the time the 
plaintiff so called at its office asking for delivery of the policy to him, that the 
said plaintiff knew at such time that his brother, Roosevelt James, the insured, 
had been reported as being drowned in the Tennessee River, and that said plain- 
tiff had been to the Tennessee River at the place where his brother was reported 
to have been drowned and had seen and known of parties searching at the River 
by dragging the River for the remains of his brother Roosevelt James, the 
insured, and the defendant alleges that it was the duty of the said plaintiff to 
then and there have disclosed to the said defendant that the insured, Roosevelt 
James had been reported as being drowned, and that he purposely refrained from 
gwing the said defendant this information, and the defendant alleges that if it had 
had such information, said policy would not have been turned over to the said 
plaintiff, nor the premium taken therefor, and the defendant alleges that it dud 
not know at said time that the said Roosevelt James was reported drowned.” 
(Italics supplied.) 

Demurrer was sustained to plea 17, and that ruling is assigned as error. 

There was joinder in issue on such pleadings, a jury, verdict, and judgment 
for the plaintiff, and a motion for new trial, which was overruled. 

The evidence shows that the application for insurance was made on December 
4, 1930, that on December 24th the first premium was paid by, and the policy 
delivered to, the beneficiary, a brother of deceased, and that the body of assured 
was taken from the Tennessee river on February 3, 1931, at a place called Seven 
Mile Island. The policy in evidence contained the following provisions: ’ 

“This policy is issued in consideration of the application therefor, a copy ot 
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which application is attached hereto and made part hereof, and of the payment 
for said insurance on the life of the above named insured. * * 

“This policy and the application therefor constitute the entire contract 
between the parties, and all statements made by the insured shall, in the absence 
of fraud, be deemed representations and not warranties, and no statement shall 
avoid this policy or be used in defense of a claim hereunder unless it be con- 
tained in the application therefor and a copy of such application is attached to 
this policy when issued. * * * 

“That the company shall incur no liability under this application until it has 
been received, approved, and a policy issued and delivered, and the full first 
premium stipulated in the policy has actually been paid to and accepted by the 
company during the lifetime of the applicant, in which case such policy shall be 
deemed to have taken effect as of the date of issue as recited on the first page 
thereof.” 

The beneficiary as a witness for himself as plaintiff testified as follows: 

“T never did see Roosevelt alive after December 4th. I was living here in 
town all that period of time. I was at the Tennessee River at Seven Mile Island 
cn February 3rd when his body was recovered. 

“Q. And you had been down to the river searching for his body, either your- 
self or with your friends, December 24th, had you not? Between December 
24th and February 3rd? A. Yes, sir. 

“We were not dragging all the time in the neighborhood of Seven Mile 
sland and the Towheads. We were not dragging practically every day. They 
dragged for awhile but not practically every day. 

“Q. And when you started in dragging on December 24th you kept it up 
every day for awhile? A. Did not begin till after Christmas. I did not just 
testify that I started dragging on the 24th. I said after Christmas. I was not 
down there on Christmas day. I worked in Florence in December, 1930. George 
Simpson worked at the same place. George Simpson and I would not go to work 
together every day. 

“Q. On the morning of December 23, which was Tuesday morning before 
Christmas on Thursday, George Simpson told you he heard your brother Roose- 
velt was missing did not he, and that they were looking for him? A. He told 
ine they had been looking for him to go to work. * * * 


“Q. Well, on Tuesday afternoon you went down to Eula Austin’s house and 
asked her if she knew where Roosevelt was, didn’t you? A. Yes, I went to her 
house Tuesday. I don’t know whether it was after noon or before noon. It was 
aiter | heard he was missing that I went down to Eula’s. I had not heard he 
was missing. I had not heard that they could not find him. I had heard that he 
had not showed up on the work down there. It was after that I went to Eula’s. 

“Q. Were you looking for Roosevelt? A. No sir. I went down to see Eula. 

“Q. To see if she knew where he was? A. To see the last time she saw 
him.” (Italics supplied.) 

The witness then testified that on December 24th he and others went to the 
river at Seven Mile Island and walked about at such place, not looking for 
assured, did not inquire whether deceased had been seen, came back to Florence, 
went to the office of defendant, paid the agent the premium, and the policy was 
delivered. The witness said: “I don’t remember Mr. Emmett Anderson telling me 
that the last time he saw Roosevelt was on the river in a skift. Where they found 
Roosevelt was a good piece from the towhead I went to on Wednesday morning 
and in different stream. I guess it was about a mile away. * * * We came 
back to town that afternoon. I went up to the Metropolitan Life Ins. Cos. office 
that evening. * * * JT had been down to the river that day. Across the river 
to the towhead and to Seven Mile Island and came back to town and went to the 
Metropolitan Company’s office. I paid Mr. Hester the difference between $5.18 
and $1.50. Mr. Hester asked me did I know where Roosevelt was. I told him 
I didn’t know. * * * That was Christmas Eve. I didn’t go back to the river 
en December 25th. I don’t remember whether I went back on the 26th. * * * 
I told him (Dr. Hubbard) that he was missing on December 20th, or that they 
had not seen him on his work since December 20th. I don’t remember whether 
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he asked me or my brother about it. My brother and I were together with Dr. 
Hubbard.” 

It is then recited: “The defendant at this point introduced in evidence the 
affidavit and warrant of arrest signed by Matthew James, February 4, 1931, before 
J. T. McPeters, charging Raymond Crittenden and Henry Crittenden and Emmett 
Anderson with unlawful hitting of Roosevelt James with some blunt instrument 
on December 20, 1930 (setting out the affidavit). Plaintiff's name appeared as a 
witness on the back of the affidavit.” 

The witness admitted the signature of his brother Matthew James to the 
affidavit of date of December 20, 1930, ard that he signed the proof of death 
stating he (his brother) was supposed to have drowned in the Tennessee river 
near Seven Mile Island, and that he was “last seen on December 20, 1930, cross- 
ing Tennessee River near where he (his body) was found.” 

The record further shows by the “Statement of a Friend,’ Lucien McKay, 
that the date of death was December 20 (1930), and that the date of his burial 
was February 3, 1931. The “Statement of the Minister” identified the body as 
that of Roosevelt James and that the interment was February 3, 1931. The man- 
ager of defendant's company fixed the date when deceased last attended his usual 
work, “Last seen was December 20, 1930,” and in answer to other questions 
stated that the premium was paid December 24, 1931 (meaning 1930); that notice 
of his death was February 13, 1931; that his informant was Jesse James, the 
plaintiff and beneficiary: and that he reported from his investigation and from the 
siatements of the claimant and others that he did not believe the claim was valid. 
Witness testified that he gave the proofs signed by McKay and Crump to Mr. 
Hester; that Simpson told him on December 23d that Roosevelt did not go back 
to work “this morning” and he was “looking for him”; that he did not know 
where he was until “he was found”; that he obtained the information for the 
proof of loss form where he worked, and did not tell McKay and Hubbard that 
his brother died on the 20th day of December. 

The witness Crump testified that “The report was circulated among the 
people that he died or was last seen on the 20th”; and the statement of Dr. Hub- 
bard, offered in evidence, contained the following: “3. Date of Death? Month. 
Dec. (meaning December), Day 20, Year 1930.” In connection with this Dr. 
Hubbard testified that “The statement that I wrote in there was taken from the 
statement of parties. I procured information about when he was last seen. * * * 
Roosevelt James was last seen by Raymond Crittenden and Henry Crittenden, 
both colored, and Emmett Anderson, white, on the Saturday before Christmas, 
about five P. M. at the upper end of No Man’s Tow Head in the south side of 
Tennessee River. At that time he was coming north. He was found February 3, 
at ten A. M. by Lucien McKay and Jessee James,:the latter a brother. They were 
hunting for Roosevelt.” 

The witness Lucien McKay testified that he was the one who found the 
body: that he signed the proof of death, stating therein the information (“he got’’) 
that Roosevelt was last seen on December 20th, “from some of the men that live 
down there.” 

Matthew Key testified that he last saw deceased on December 20th, which 
was Saturday night before Christmas, and he was about five or six miles from 
Seven Mile Island. 

Witness Vozier testified that he saw deceased “pass the house Christmas Eve 
or Christmas Day * * * about six o’clock in the morning’; that he was 
“pretty positive,” but “could not say positively whether it was Christmas Eve or 
Christmas Day”; that he imagined it would be Christmas Day; that that was 
his best judgment. 

Such were the reasonable tendencies of the plaintiff’s evidence. 

The defendant’s witness Price gave evidence that deceased was in his store 
Friday night and said he was “making some liquor” and “as soon as he got it 
out he would be back in”; that on Saturday night before Christmas the report 
was circulated that Roosevelt James “had been drowned,” and Jesse James and 
Mr. Blalock were in a car going down to the river on Tuesday thereafter. 


Blalock said the deceased worked for him, and that on Tuesday he talked. 
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with plaintiff about the report of Roosevelt’s death, and that they went to the 
river where people were dragging for Roosevelt and Jesse got out in a boat 
and helped drag. 

Lawson said he heard about the drowning on Monday; that he saw plaintiff 
“out in a boat on Wednesday, the day before Christmas * * * dragging the 
river for Roosevelt”; that he identified “Jesse James as the man who was in the 
boat on December 24th.” 

Reynolds testified that he heard of the drowning on “Sunday morning, the 
21st of December”; that he “was on the Island that Sunday morning” and “saw 
people dragging for his body there on Tuesday, the 23rd”; that plaintiff was 
there on the 23d of December. 

The defendant’s witness Charles Anderson testified that deceased worked for 
him part of the time: that he “saw him on Seven Mile Island on Saturday, 
December 20th”: was to meet him “that night,” which he (deceased) failed to 
do; that he saw plaintiff Tuesday morning looking to find where his brother was 
drowned, and saw him on Wednesday when they were dragging for the body. 

Robert Anderson saw plaintiff on Tuesday before Christmas at the river 
where men were dragging for the body; did not see deceased after Saturday, 
December 20th. 

The witness Emmett Anderson said Roosevelt was on the river on December 
20th, about 4 o’clock in the afternoon, going on the north side of the island; 
witness searched for him that night, went to the tow head where he had a boat 
tied up; saw tracks leading into the water; that deceased was also seen in the 
buat by the Crittendens; that the water was released from the dam on the even- 
ing of December 20th, and the river rose something like two feet. 

Defendant’s agent Hester testified that he took the application and Roosevelt 
paid the medical fee; that Jesse (his brother) came to the office on the evening 
of December 24th, paid the premium and received the policy about 4 o’clock; that 
plaintiff did not tell witness he had heard that the insured was drowned, or that 
he had been to the river looking for the deceased. 

[1, 2] Appropriate assignments of error challenge the action of the court in 
sustaining demurrer to plea 17 as answer to the several counts of the complaint. 
It is established that there can be no binding delivery of a policy after the death 
of the assured (32 C. J. p. 1127; 14 R. C. L. 897, § 75); that the delivery of 
an insurance policy may be actual or constructive (Home Ins. Co. v. Adler, 71 
Ala. 516, 526; Phoenix Assurance Co. of London v. McAuthor, 116 Ala. 659, 22 
So. 903, 67 Am. St. Rep. 154: Metropolitan Life Ins. Co. v. James, 225 Ala. 561, 
144 So. 33), dependent upon the intention of the parties, manifested by acts or 
werds (Farmers’ Mut. Ins. Ass’n of Alabama v. Stewart, 192 Ala. 23, 68 So. 
234; Phoenix Assurance Co. of London v. McAuthor, supra, 116 Ala. 659, 22 
So. 903, 67 Am. St. Rep. 154: New York Life Ins. Co. v. McJunkin, 227 Ala. 
228, 149 So. 663, 667: Triple Link Mutual Indemnity Ass’n v. Williams, 121 Ala. 
138, 26 So. 19, 77 Am. St. Rep. 34: American Nat. Ins. Co. v. Few, 224 Ala. 576, 
14] So. 234; Mut. Life Ins. Co. v. Otto, 153 Md. 179, 138 A. 16, 53 A. L. R. 487). 

[3] Plea 17 set up facts that are material to the consummation of the con- 
tract by way of an agency or supposed agency, dependent on whether the assured 
was alive on the date of the delivery of the policy. If such was not the fact, the 
contract was never consummated—had never existed. Ivie vy. International Life 
Ins. Co., 217 Ala. 559, 117 So. 176; Metropolitan Life Ins. Co. v. James, supra; 
American Nat. Ins. Co. v. Few, supra; Corry v. Sylvia Y Cia, 192 Ala. 550, 68 
So. 891, Ann. Cas. 1917E, 1052: 12 R. C. L. p. 307, §§ 68-70. 

On the former appeal the observation is made that, if the insured died on 
December 20th, or prior to December 24th (1930), when the premium was paid 
‘y an alleged agent, the beneficiary, and the policy delivered to that beneficiary 
by the local agent on such representation, “there was no contract”; that in the 
absence of such agency “The whole matter remained in negotiation merely”; 
that the “agency of the beneficiary to pay the premium and receive the delivery 
‘of the policy) was revoked by death”; and that, if the assured is dead, “there 
is no one to make a warranty, no one to contract, no life to insure; hence no 
contract ever comes into existence.” 

[4-7] Plea 17 rests upon the fact that, under the circumstances disclosed of 
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the manual delivery of the policy by defendant’s agent to the beneficiary, the 
duty rested upon such beneficiary plaintiff to have truly disclosed the material 
facts necessary to the agency and consummation of the contract as set up by that 
plea. Cooper v. Rowe, 208 Ala. 494, 94 So. 725. There may be a vitiating and 
fraudulent silence. Ivy v. Hood, 202 Ala. 121, 79 So. 587; Gulf Electric Co. y. 
Fried, 218 Ala. 684, 119 So. 685. The burden was upon the beneficiary to prove 
that the assured died within the life of the policy. Sovereign Camp, W. O. W. 
v. Ward, 196 Ala. 327, 71 So. 404; American Nat. Ins. Co. v. Moss, 215 Ala. 542, 
i12 So. 110; Supreme Commandery of the Knights of Golden Rule v. Ainsworth, 
71 Ala. 436, 46 Am. Rep. 332; Weil v. Travelers’ Ins. Co., 16 Ala. App. 641, 
80 So. 348. And this he may do by introduction of the policy and the proof of 
loss within the time stated and make a prima facie case, that he could not do 
had he not so procured the delivery of the policy on December 24, 1930. That is 
to say, the plea discloses that, under the particular circumstances of the case, a 
material fact within the knowledge of the beneficiary and which it was his duty 
to disclose before paying the premium and procuring the policy was suppressed. 
This was within the purview of the fraud declared in section 8050 of the Code of 
1928 and 1923. It is there declared that “Suppression of a fact material to be 
known, and which the party ts under an obligation to communicate, constitutes 
fraud. The obligation to communicate may arise from the confidential relations 
of the parties, or from the particular circumstances of the case.” (Italics sup- 
plied.) Metropolitan Life Ins. Co. v. Goodman, 196 Ala. 304, 71 So. 409; Williams 
v. Bedenbaugh, 215 Ala. 200, 110 So. 286: Bankers’ Mortg. Bond Co. v. Rosen- 
thal, 226 Ala. 135, 145 So. 456; Gulf Electric Co. v. Fried, 218 Ala. 684, 119 So. 
685; Coleman v. Night Commander Lighting Co., 218 Ala. 197, 118 So. 377. 

[8-10] The payment of the premiums was a condition precedent to delivery 
to assured (New York Life Ins. Co. v. McJunkin, 227 Ala. 228, 149 So. 663), 
and the demand for delivery after payment of premiums was the equivalent of 
an affirmative assertion of the fact of the assured being alive and of the exist- 
ence of the agency of beneficiary to act for assured in consummation of the con- 
tract of insurance. Had there been a true disclosure of the facts known to that 
agent, according to plea 17, there would have been no voluntary and manual 
delivery of the policy to that beneficiary and agent. The question of delivery, or 
the effect thereof, by the defendant to its agent, would have been presented— 
whether actually delivered or not—had the premiums been paid. Such was not the 
case at the time of making the application. New York Life Ins. Co. v. McJunkin, 
227 Ala. 228, 149 So. 663. The only authority plaintiff had lay in the fact of his 
agency, and it was his duty to have disclosed the facts affecting that agency 
under the particular circumstances of the case. Section 8050, Code of 1928; 
Independent Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 714; Sovereign Camp, 
W. O. W. v. Hutchinson, 214 Ala. 540, 108 So. 520. Thus the fact of due deliv- 
ery of the policy to an agent who paid the premium was material, and was 
presented and challenged by the facts showing fraud (under the statute, section 
8050, Code) and stated in the plea. The use of the words “due on the policy” in 
the complaint carried the burden to the plaintiff of showing that death occurred 
within the period covered by the policy; that is, that the policy contract existed 
in this case from December 24, 1930, the date of its delivery. American Nat. Ins. 
Co. v. Moss, 215 Ala. 542, 112 So. 110. We think that the demurrer to plea 17 
Was improperly sustained. 

{11, 12] It is held that such contract in evidence is presumed to have been 
duly executed by the defendant, in the absence of a sworn plea of non est factum. 
National Life & Accident Ins. Co. v. Winbush, 215 Ala. 349, 110 So. 571. This 
plea under the statute and the observations of the opinion on first appeal was in- 
terposed. The contract in evidence was not completed on the application; nor was 
it such as was consummated on delivery by the plaintiff to its agent. New York 
Life Ins. Co. v. McJunkin, 227 Ala. 228, 149 So. 663. It was required of the as- 
sured that the payment of the premium be made as required before delivery to the 
assured. This was not done. The premium being paid by and delivery to the 
representative or alleged agent was not completed without a due delivery after 
payment of premium during the life of the insured; hence the pleas of non est 


factum. Pleas 15 and 16 cast the burden of proof upon plaintiff to show a binding 
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contract of insurance. Metropolitan Life Ins. Co. v. James, 225 Ala. 561, 144 So. 
33; Sulzby v. Palmer, 196 Ala. 645, 70 So. 1; Ehl v. J. R. Watkins Medical Co., 
216 Ala. 69, 112 So. 426; sections 7663, 9471, Code. 

[13] The burden was upon plaintiff to prove the material averments of one or 
more of the counts of his complaint (Kelly v. Hanwick [Ala. Sup.] 153 So. 269)— 
that assured “died on or about the 3rd day of February, 1931” (count 1), or that 
he “died on or about the 3rd day of February, 1931, which was during the exist- 
ence of and while said policy was in force” (counts 2, 3, and 4). We have indi- 
cated that by the preponderance of the evidence the assured disappeared on or be- 
fore December 20, 1930, and his body was found in the river on February 3, 1931. 
All the testimony shows date of December 20th, with the exception of the testi- 
mony of the witness Vozier. He testified that he saw “him pass * * * Christmas 
Eve or Christmas Day * * * about six o’clock” (before sunrise); that he “could 
not say positively whether it was Christmas Eve or Christmas Day”; that he 
imagined “it would be Christmas Day. That is (his) my best judgment”; that “he 
heard Roosevelt was missing the same day” he saw him. This witness was sum- 
moned, but did not testify on the first trial. 

[14] The cross-examination of the witness Vozier developed that the day on 
which Vozier saw Roosevelt passing his house going toward the river “at 6:20 in 
the morning on the 24th or 25th of December” and “about a quarter of a mile” 
from Albert Price’s store, where Vozier went before breakfast, and “told Mr. 
Price at Mr. Price’s store at 6:20” that he had seen “Roosevelt walking down the 
road.” He further detailed the circumstances of visibility which made it very 
doubtful of his identification at that time. However, the statement of Mr. Price 
as a witness, that he was “not positive whether it was Sunday morning or Monday 
morning that Mr. Bozier (Vozier) came to my (his) store following the Saturday 
night when Roosevelt James was rumored to be drowned”; that he told Vozier 
“the rumor’; knew “it was not Christmas Day that he (Vozier) came,” and 
“thought it was on Tuesday”— did not render more definite the time when Vozier 
said he saw Roosevelt passing. The power of Vozier to have seen Roosevelt under 
the physical conditions detailed is rendered more difficult by Price’s statement that 
there was no street light in front of where Mr. Vozier lives, and the further fact 
that sunrise of that day at the place in question was 7:22 a. m., and the fact that 
the road was about 35 feet from the house and witness was about thirteen or four- 
teen feet from the window within his house, and the witness failed to state whether 
or not he was dressing by a light. If he had a light as he sat by the stove dress- 
ing, he was looking to the road through the twilight of that time. This is by way 
of the ability of the witness to recognize assured in the road about fifty feet dis- 
tant one hour before sunrise. Under this scintilla of evidence—that deceased was 
alive on Christmas Day or the Tuesday thereafter—there was no reversible error 
in admitting the policy in evidence against the objection of the defendant and un- 
der the burden of the pleas of non est factum. Ehl v. J. R. Watkins Medical Co., 
216 Ala. 69, 112 So. 426; Standard Cooperage Co. v. Dearman, 204 Ala. 553, 86 So. 
537. This testimony is not within the.rule of Peters v. Southern Railway Co., 135 
Ala. 533, 540, 541, 33 So. 332; Dickson v. Dinsmore, 219 Ala. 353, 122 So. 437; 
Hines, Director General, etc. v. Cooper, 205 Ala. 70, 88 So. 133; Brown v. Corona 
Coal Co., 208 Ala. 522, 94 So. 535; Shafer v. Myers, 215 Ala. 678, 112 So. 230; 
Louisville & Nashville Railroad Company v. Moran, 190 Ala. 108, 122, 66 So. 799. 

15, 16] In the oral charge the court said: “In this sort of case the burden is 
on the plaintiff to reasonably satisfy you of his claim, and he makes out a prima 
facie case when he introduces the policy in evidence, the policy being duly executed, 
and proves the insured is dead and proves the policy was delivered to the bene- 
ficiary and the premium paid, the quarterly premium, in full.” 

\pparently, in this there was error under the evidence. The question of the 
time of the death of assured was a material issue of fact, as we have indicated. 
The beneficiary had no right to pay the premium and receive the policy in the ca- 
pacity of an agent in the absence of facts showing the agency. He had no such 
right to procure delivery merely because he was the beneficiary. 

[17] The court was not in error, under this evidence, in instructing as follows: 

“Now as a general proposition of law, gentlemen, when a man makes an ap- 
plication for an insurance policy and that application is sent to the home office and 
the home office executes a policy of insurance and puts it in the mail and mails it 
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back to the insured—as a general proposition of law that constitutes delivery of 
the policy, unless there is some specification in the contract to the contrary. 

“However, the main point in this case, as you have perhaps noticed from the 
testimony, is as to whether or not the deceased Roosevelt James was dead at the 
time of the payment of the quarterly premium and the delivery of the policy to his 
beneficiary Jesse James, the plaintiff in this case. 

“A provision in the application which is made a part of the contract which, as 
I charged you, is the basis of this suit, is that the policy can not become effective 
until the full quarterly premium had been paid during the life time of the insured. 
Now the defendant says by these special pleas that at the time this quarterly pre- 
mitim was paid the insured was dead and therefore the policy was not effective at 
the time the premium was paid and never did go into effect, and they didn’t have 
knowledge of the fact that the insured was dead at that time,—that is at the time 
they accepted through their agent the payment of the quarterly premium.” 

When taken with the instructions immediately preceding and succeeding, this 
observation of the court to which exception was reserved was made without error. 
sit was merely a statement that would have authorized the request for, and the 
giving of, an explanatory charge, since the application and policy show that the in- 
tent to deliver the policy was dependent upon full payment of the first premium 
while the insured was alive and in good health. 

[18] There was no error in instructing the jury in the oral charge that proofs 
of death are subject to rebuttal or explanation to the reasonable satisfaction of 
the jury, when the whole charge as given on that subject is considered. Common- 
wealth Life Ins. Co. v. Harmon (Ala. Sup.) 153 So. 755. 

[19] The allegation in the several counts of the complaint, that the amount 
claimed is due on the policy, implies (by that averment) that the policy was in 
force at the time of the death of the assured, American Nat. Ins. Co. v. Moss, 
215 Ala. 542, 112 So. 110: Sovereign Camp, W. O. W. v. Hubbard, 217 Ala. 431, 
116 So. 163 

[20-23] In the absence of contrary stipulations (2 Cooley’s Briefs {2d Ed.| 

1390; New York Life Ins. Co. v. McJunkin, 227 Ala. 228, 149 So. 663), the risk 
commences with the completion of the contract—here, by the payment of the first 
a and a due delivery while assured was in life (National Life & Accident 
Ins. Co. v. Bridgeforth, 220 Ala. 314, 316, 124 So. 886). The burden of showing 
this rested first upon the plaintiff, to show the assured died within the life of the 
policy, which was not delivered before the premium was paid after 4 o'clock 
p. m. of December 24, 1930. The death was not conclusively proven until the body 
was found on February 3, 1931; the date of his disappearance and the time he 
was last seen on the river, and the unconfirmed rumor of his death were of the 
date of December 20, 1930. This was before the premium was paid and the policy 
delivered or handed to plaintiff on his demand. We are of opinion that, under the 
evidence indicated, and the appropriate plea, charges 2, 3, and 4, given at plain- 
‘iff’s request, while stating correctly a general proposition, were erroneously 
given. And defendant's requested charges tvhich were refused (National Life & 
Accident Ins. Co. v. Bridgeforth, 220 Ala. 314, 124 So. 886; American Nat. Ins. 
Co. v. Moss, 215 Ala. 542, 112 So. 110) were charge 11, which asserted a correct 
proposition of law, and charge 21, which was covered by given charges. 

The affirmative instruction requested by defendant should have been refused. 
McMillan y. Aiken, 205 Ala. 35, 40, 88 So. 135. In the decision on the first appeal, 
the court observed that “the date of one (meaning disappearance) is presumably 
= date of the other (meaning that of his death).” Metropolitan Life Ins. Co. 

. James, 225 Ala. 561, 564, 144 So. 33, 35. In that trial the evidence of the wit- 
ness Vozier was lacking, and the statement of the witness Price as to the time 
Vozier came to his store and the rumor of death by drowning discussed by them 
was not present or indicated by the record on the first appeal. It follows that the 


case was properly submitted to the jury under the scintilla evidence rule that 
obtains. 


[24-26] In view of another trial, we consider plaintiff's exception to the ruling 
of the court presented on introduction of the evidence of Vozier. On cross- 
examination, in the absence of the jury, it was shown to the court that witness 
had been an inmate of an insane asylum. Defendant sought to acquaint the jury 
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with the facts of this witness’ incumbency in such institution, as it may tend to 
affect his credibility, or test the reasonableness of his best judgment of the mat- 
ters of which he had testified. The witness was present for the jury to see and 
hear, and there was no error in the ruling of the trial court in this respect. It 
was not within the rule of the cases. Worthington & Co. v. Mencer, 96 Ala. 310, 
11 So. 72, 17 L. R. A. 407; Walker v. State, 97 Ala. 85,°12 So. 83; McKinstry v. 
City of Tuscaloosa, 172 Ala. 344, 54 So. 629; 26 A. L. R. 1493; Allen v. State, 
60 Ala. 19. The question of the competency of a witness is for the court to decide, 
and the credit to be accorded the testimony he gives is for the jury. Cannady 
y. Lynch, 27 Minn. 435, 8 N. W. 164; 1 Greenleaf on Evidence, § 365; 1 Wharton 
on Evidence, § 403. 

(27] In view of a reversal on other grounds, we do not discuss the motion 
for a new trial under the evidence and our recent decisions. Metropolitan Life 
Ins. Co. v. Usher, 226 Ala. 314, 146 So. 809; Sovereign Camp, W. O. W. v. Gunn, 
224 Ala. 444, 140 So. 410; Commonwealth Life Ins. Co. v. Harmon, supra; Mutual 
Life Ins Co. of New York v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 
649: Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738. 

The judgment of the circuit court is reversed, and the cause is remanded. 

Reversed and remanded. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. v. ROBERTS. 8 Div. 515. 
Supreme Court of Alabama. March 15, 1934. 
Rehearing Denied April 26, 1934. 
154 Southern Reporter 97. 
INSURANCE. 

Life policy held to have lapsed as to double indemnity provisions for non- 
payment of premium, since rule that insurer must apply dividends in its hands 
to payment of premium to avoid forfeiture was inapplicable, where cash dividend 
had been otherwise applied before policy lapsed. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Gardner, Thomas, and Bouldin, JJ., dissenting. 

Appeal from Circuit Court, Lauderdale County; J. Fred Johnson, Jr., Judge. 

Action by Mary A. Roberts against the Equitable Life Insurance Society of 
the United States, on a policy of insurance. From a judgment for plaintiff, 
defendant appeals. 

Reversed and rendered. 

See, also, 226 Ala. 8, 145 So. 157. 

Howze & Brown, of Birmingham, for appellant. 

Harris Burns, of Birmingham, and Bradshaw & Barnett, of Florence, for 
appellee. 

Per Curiam. 

James C. Roberts met his death in an automobile accident. The beneficiary, 
named in the life insurance policy issued to said Roberts by defendant company, 
seeks to recover the additional indemnity provided therein for accidental death. 
The defense rests upon the theory there was a forfeiture of the policy as to this 
additional indemnity, for nonpayment of premiums. 

As to the semiannual premium due September 11, 1930, within the grace 
period provided in the policy, insured forwarded $100, and asked for extension 
for the balance due of $114, which was duly granted to January 11, 1931, with 
the agreement that, if not paid on that date, the policy would lapse. Roberts 
died on January 17, 1931, without having made the payment, and the policy there- 


tore lapsed unless matters presently to be considered sufficed to prevent its for- 
feiture. 


_ In April, 1929, insured borrowed, on the sole security of the policy, the sum 
of $510, and the loan was never repaid. On February 15, 1930, insured received 
trom defendant notice of a cash dividend apportioned to his policy, payable 
March 11, 1930. As to this cash dividend, insured had certain options, to receive 
the cash, apply it to payment of premium, purchase of paid-up insurance payable 
in a single sum, or leave with the company to accumulate at 3 per cent., com- 
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pounded annually, interest. If, within a given period after notice, insured failed 
to elect one of these options, the dividend was to be applied to the purchase of 
the additional paid-up insurance. On April 29, 1930, insured by letter, directed 
that the dividend of $197 be applied on his loan. The letter, though received, 
was misfiled and overlooked, or at least the insured’s direction was not complied 
with; but, on the contrary, the dividend was applied according to the automatic 
alternative of the policy, to the purchase of additional insurance. Insured died 
without ever having any information that his directions as to the application of 
the dividend had been disregarded. No revocation . these directions appears in 
the proof, and, on former appeal (Equitable Life Assurance Society v. Roberts, 
226 Ala. 8, 145 So. 157), where a more detailed statement of essential facts 
appears, it was held that the averment of revocation in replication 12, as framed, 
was material, and the cause reversed for the failure of proof in that regard. 

We there approved, however, the principle (recognized by the weight of 
authority) that, where the insurer, at the time of default in the payment of a 
premium, has in his hands dividends duly declared, sufficient to meet such pre- 
mium or unpaid portion thereof, and which have not been theretofore otherwise 
applied in accordance with the terms of the policy, or by mutual consent, a legal 
obligation is on the insurer to apply such dividends to the payment of the pre- 
mium in order to avoid a forfeiture of the policy. 

The pleadings on this trial were reframed by plaintiff so as to make applicable 
this principle. There were pleas, replications, rejoinders, and rulings on demurrers 
thereto. But the facts are undisputed and, indeed, there is here presented an 
agreed case under section 6095, Code, as amended by General Acts 1931, page 
409: and it is agreed by all that the whole case rests upon the single proposition 
as to whether or not the dividend of $197 was available to be applied, and as a 
matter of law should be applied, to the payment of the balance of the premium 
due to be paid January 11, 1931. There 1s therefore no occasion for any detail 
treatment of the several rulings on pleadings. 

The dividend of $197 was the property of the insured. He had directed, 
the exercise of an option provided for by the policy, that these funds be used in 
2 certain manner—credited on his loan. His direction was disregarded and _ his 
money used for another and wholly different purpose—purchase of additional 
insurance. The money was in defendant’s hands, and diverted for a purpose not 
authorized. Defendant, prior to the direction given by insured, had money, which 
in equity and good conscience belonged to the insured. After such direction was 
given, the money was thereby effectively appropriated. 

Insured had no notice of the application of his funds to the purchase of addi- 
tional insurance, and they were therefore not applied by mutual consent. Nor 
were they applied pursuant to the directions of the insured, as authorized by the 
terms of the policy. On the contrary, the money was appropriated to an unau- 
thorized purpose. Nor was there occasion for the application of the automatic 
alternative application in the policy, as insured had made an election, and such 
provision could only come into play in the absence of an expression of choice by 
the insured. 

The situation is the same in legal effect as if insured had remitted that amount 
of money to the company, and directed its application to a debt for horrowed 
money. If he had done so and the check or cash was received from insured with 
that instruction, it would have operated as a payment on that debt, regardless of 
what sort of book entries the company may have made. That is the legal con- 
sequence of retaining the money. To avoid that result, it must have been returned 
to the debtor. Petty v. Dill, 53 Ala. 641; Levystein v. Whitman, 59 Ala. 345; 
McCurdy v. Middleton, 82 Ala. 131, 2 So. 721; Lynn v. Bean, 141 Ala. 236, 37 
So. 515; Brown v. Scheuer, Wise & Co., 210 Ala. 47, 97 So. 50; Dewberry v. 
Bank (Ala. Sup.) 150 So. 463 (15). 

When the debtor makes such a direction, the retention of the money finally 
fixes its status as thus directed, so that neither can otherwise apply it without 
the consent of the other. Johnson vy. Thomas, 77 Ala. 367; Redd Bros. v. Todd, 
209 Ala. 56 (4), 95 So. 276; Lynn v. Bean, supra. 

In order to sustain the right of this plaintiff, we must hold that, though the 
insured directed its application to his note for borrowed money, and though the 
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company in fact applied it to purchase paid-up insurance under the automatic 
provision, it must be treated as not applied by either of them, and, therefore, 
should be treated as credited by law upon the premium. This cannot be done if 
cither the insured or the company made an effectual application of it to some 
other purpose. 

The proper treatment of the question may be either upon the basis of an 
application of it as a payment or as an election of optional rights. The right of 
clection when it exists in a person is independent of the course pursued by some 
other, though he may be interested in it, but not having the right of veto. If one 
has a right to elect, it is inconsistent to say that such right is dependent upon 
what some other person may do or fail to do. Collins v. Whigham, 58 Ala. 438. 
Any “decisive act of a party with knowledge of his rights and of the facts 
indicating an intent to pursue one remedy rather than the other determines his 
election.” 20 C. x 19. 

In State Life Ins. Co. v. Finney, 216 Ala. 562, 114 So. 132, 134, it is said 
that “all that was required to constitute an election in accordance with the con- 
tract was that the insured give the company notice.” The question there, as here, 
was to determine the effect of that notice upon the continued life of the policy 

the death of insured. When the notice was given, the rights of the parties were 
determined. Their status was then fixed. Subsequent events not amounting to 
mutual understanding are immaterial. 

Here insured knew his rights and the facts, and indicated his choice by notice 
to the company, which was duly received. The company thereafter had no further 
power to dispose of the credit; neither did any legal principle enforceable by the 
court control it to a different result. An election once made is final and irrevoc- 
abie. Collins v. Whigham, supra; Alexander v. Mobile Auto Co., 200 Ala. 586, 
76 So. 944: Mobile Towing & Wrecking Co. v. Hartwell, 208 Ala. 420, 95 So. 
191: Phillips v. Sipsey Coal Mining Co., 218 Ala. 296, 118 So. 513; 13 C J. 630; 
6 R. C. L. 860. The payment was complete, the right of election exercised, and the 
status of the parties fixed. 

The judgment of the circuit court is reversed, and one here rendered denying 
the claim sued for. 

Reversed and rendered. 

\nderson, C. J., and Brown, Foster, and Knight, JJ., concur. 


JORDAN’S MUT. AID ASS’N v. ASBERRY. 6 Div. 522 


Court of Appeals of Alabama. April 10, 1934. 
154 Southern Reporter 120. 
1. INSURANCE. 

In action upon burial policy, objection to introduction of policy on ground 
that it was not document described in complaint held properly overruled, where 
it clearly appeared that instrument was drawn and furnished by insurer, who 
therein designated it as policy and referred to insured and beneficiary, and instru- 
inent showed upon its face that it was a policy, substance of which was correctly 
set forth in complaint. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE. 

Insurer, which refused to provide for burial of insured on ground that 
insured was not in sound health at time of issuance of burial policy, waived 
alleged lapsing of policy for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

\ppeal from Court of Common Claims, Jefferson County: E. N. Hamill, 
ludge. 


Action on a policy of burial insurance by Ada Asberry against Jordan’s Mutual 
Aid Association. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


‘ 


C. B. Powell, of Birmingham, for appellant. 
\V. A. Jacobs, of Birmingham, for appellee. 





The Insurance Law Journal, Vol. 83 [Sept., 1934 


NEW YORK LIFE INS. CO. v. SHIVLEY. No. 4—3397. 
Supreme Court of Arkansas. March 12, 1934. 
As Amended on Denial of Rehearing April 4, 1934. 
69 Southwestern Reporter (2d) 392. 
1. INSURANCE. 


Where life policy provided for forfeiture on insured’s failure to pay interest 
when total indebtedness to insurer on policy equaled its cash surrender value, 
insurer could not add interest accrued but not due to principal, so as to make 
indebtedness equal cash surrender value in order to declare forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. INSURANCE. r 
Life policy will be construed so as to avoid forfeiture, if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Life policy will be construed most strongly against insurer 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Words “defaulted interest” as used in life policy loan agreement that policy 
should become void unless defaulted interest was paid within month after mail- 
ing of notice meant interest that was not paid at time it was due. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 


Appeal from Circuit Court, Randolph County; J. L. Bledsoe, Judge. 

Action by John R. Shivley against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Louis H. Cooke, of New York City, W. J. Schoonover, of Pocahontas, and 
Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

W. A. Jackson, of Walnut Ridge, and Geo. M. Booth, of Pocahontas, for 
appellee. 

MEHArFrFY, Justice. 

This action was begun by appellee in the Randolph Circuit court against the 
appellant to recover on an insurance policy issued April 20, 1909, for $2,000 
The annual premium was $64.74, running for twenty years. The policy was issued 
by appellant to Nicie J. Shivley, wife of the appellee, and the appellee was the 
beneficiary. The premiums had all been paid, and it was a paid-up policy. The 
last premium was April 20, 1929. The insured died on December 26, 1932. 

Appellant, in its answer, admits that the policy became paid up in April, 
1929, but that it was charged with a loan, and the appellant alleges that on 
September 24, 1932, the total debt, including interest, equaled the cash surrender 
value of the policy, and that on that date, appellant notified the insured that the 
policy would become void without further notice if no payment on account of the 
indebtedness was made before the expiration of one month after the mailing of 
the notice. No further payment was made on account of the indebtedness, and 
appellant alleged that according to the terms of the loan agreement, the policy 
had lapsed, and become void on October 23, 1932, and that at the time of insured’s 
death the policy was not in force. 

There were several loans made on the policy, the first one being for $120, 
and the loan agreement provided that interest on this loan at the rate of 5 per 
cent. per annum from date to the anniversary of the policy should be paid, and 
should be paid annually thereafter on each anniversary of the policy. The agree- 
ment further provided that if interest was not paid on the date when due, it 
should be added to the principal and bear interest at the same rate. It was further 
provided in the loan agreement that the sum so advanced shall become due and 
payable either (a), if there is default in the payment of any premium on said 
policy, in which event the sum so due and payable with interest should be deducted 
in the manner provided in said policy, and said indebtedness thereupon be deemed 
fully paid. The agreement further provided that whenever the total indebtedness 
to the company, on said policy, however evidenced, shall equal its cash surrender 
value, then in the event of failure to pay interest thereon, said company shall mail 
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to the last-known address of the insured, and of the assignee of record at the 
home office of the company if any, a notice that the total indebtedness to the 
company on said policy equals its cash surrender value, and thereupon said policy 
shall, one month after the mailing of said notice by the company, and without any 
other or further notice or action of any kind, be void and of no effect, unless said 
defaulted interest shall be paid within said one month after the mailing of said 
notice, and whenever said policy so becomes void and of no effect, all of said 
indebtedness to the company shall be fully paid and satisfied. 

The policy provided that when the total indebtedness to the company on said 
policy should equal its cash surrender value, then, in the event of failure to pay 
interest thereon, said company shall mail to the last-known address of the insured, 
a notice that the total indebtedness to the company equals its cash surrender value, 
and thereupon said policy shall, one month after mailing said notice, be void. 
The policy does not require that the insured shall receive the notice, but it does 
require that the notice be mailed to the last-known address of the insured. 

[1] We think, however, that it was unimportant whether notice was give or 
not, because unless the indebtedness equaled the cash surrender value of the policy, 
there was no forfeiture. The company made several loans on this policy, and when 
it would make a new loan, it would always deduct the amount of the former 
loan and interest from the amount advanced as a loan on the policy. In all 
instances also, where a loan was made, there was a policy loan agreement. The 
last loan was made on May 21, 1931, and was not due until May 21, 1932, and in 
April, 1932, the interest of $46.44 was added to the principal, making the total 
‘ndebtedness $1,086.44. 

The appellant’s witnesses testify, and the record shows, that the interest for 
1932 was added to the loan thereby extended until 1933. There was no promise 
to pay, and no obligation to pay either principal or interest until May, 1933; but 
in order to show that the indebtedness equals the cash surrender value of the 
policy, appellant calculates the interest accrued, although not due until May, 1933. 
The only question in this case therefore is, whether, in order to declare a for- 
feiture of the policy, the appellant will be permitted to calculate the interest that 
is not due, and will not be due for several months, and add this to the principal, 
so as to make the indebtedness equal to the cash surrender value. We do not 
think this should be permitted, nor do we think it was the intention of the parties. 
The interest not yet due should not be available to increase the amount of the 
indebtedness so as to forfeit the policy. The policy itself increased in value 
annually, although such increase was not available to the insured until the begin- 
ning of the next policy year, and the interest accrued but not due should not be 
available to the insurance company to increase the indebtedness so as to declare 
a forfeiture. 

There is some argument made about failure to pay defaulted interest. There 
was no defaulted interest, and there was no interest due until the following May. 

[2] “It is a general principle that forfeitures are not favored in law, and 
nowhere is this more applicable than in the construction of insurance contracts 
(Palatine Ins. Co. v. Ewing, 92 F. 111, 34 C. C. A. 236). A construction of a 
policy resulting in a forfeiture will not be adopted except to give effect to the 
obvious intention of the parties. * * * Nor will provisions for the forfeiture 
in policies of insurance be extended beyond the mischief intended to be met 
thereby. Contracts of insurance, whether of life or fire insurance, will therefore 
be construed so as to avoid a forfeiture if possible.” Cooley’s Briefs on Insur- 
ance, vol. 2, 991; Maloney v. Maryland Cas. Co., 113 Ark. 174, 167 S. W. 845; 
Pfeffer vy. Mo. State Life Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 600. 
_ The policy in this case provides that it shall be incontestable after one year 
from its date, except for the nonpayment of premiums. There were, of course, 
no premiums due because this policy was paid up. Of course, if interest is cal- 
culated up to the time the company gave the notice, the indebtedness would equal 
the cash surrender value of the policy; but in order to arrive at this result, 
interest that is not due must be added to the indebtedness, and we do not think 
there was any more intention of adding interest due in the future than there was 
in calculating the increased value of the policy, which would not be available 
until the beginning of the next policy year. 
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Under the terms of the policy, of course, there was no increase until the 
beginning of the next year. But there was no interest due on indebtedness until 
the next policy year. 

In vol. 2 of Cooley’s Briefs on Insurance, 994 and 995, the rule is stated as 
follows: “In accord with these principles, it is recognized as the settled doctrine 
that a policy of insurance must be liberally construed in favor of the insured, 
<o as not to defeat, without necessity, his claim to the indemnity, which, in mak- 
ing the insurance, it was his object to secure; and, when the words are without 
evidence susceptible of two interpretations, that which will sustain his claim and 
cover the loss must in preference be adopted.” 

[3] In construing the contract most strongly against the insurance company as 
we must do, we think it clear that the company did not have the right to declare 
a forfeiture at the time it did. 

[4] This view is strengthened by the statements in the policy and in the policy 
loan agreement; in both it is stated that the interest is payable annually, and it 
is also stated in the policy loan agreement that the policy hecomes void unless the 
defaulted interest shall be paid, ete. 

We think that defaulted interest means interest that is not paid at the time 
it is due according to the contract, and according to the conract, this interest was 
uot due until the end of the policy vear. 

The judgment of the circuit court is affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. BAGLEY. No. 4—3396. 
Supreme Court of Arkansas. March 5, 1934. 
Rehearing Denied April 9, 1934. 
69 Southwestern Reporter (2d) 394. 
1. INSURANCE. 

Clause in accident policy, defining “total disability” as disability which prevents 
insured from engaging in any occupation for remuneration or profit, means dis- 
ability rendering insured unable to perform substantial acts of his business in 
usual way, and not disability that renders him absolutely helpless. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Oil distributing station operator having use of left hand destroyed, unable to 
do heavy lifting, handicapped in operating automobile, and unable to deliver oil 
products without assistance, held “totally disabled” within terms of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

\ppeal from Howard Chancery Court; Pratt P. Bacon, Chancellor. 

Suit by J. William Bagley against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

\W. P. Feazel, of Nashville, and Rose, Hemingway, Cantrell & Loughborough, 
of Little Rock, for appellant. 

James S. McConnell, of Nashville, for appellee. 

HuMPHREYs, Justice. 

Appellee recovered judgment against appellant in the trial court for $387.90, 
$100 attorney’s fee, and 12 per cent. statutory penalty under the total disability 
clauses in two indemnity insurance policies issued on the 14th day of August, 1931, 
representing the premium payments which were made by appellee in the month of 
November, 1931, and the disability benefits which accrued in accordance with the 
terms of the policies up to and including August 19, 1933, the date of the trial, to- 
gether with interest on such accrued installments. 

An appeal has been duly prosecuted to this court challenging that part of the 
judgment allowing benefits for total disability to appellee from September 15, 
1932, to the date of the trial on August 19, 1933. It is conceded that the evidence 
adduced on the trial was sufficient to sustain the finding and consequent judgment 
under the provisions of the policies that appellee was totally disabled from the 
date of the injury until September 15, 1932, on which date he attempted to secure 
re-employment. 
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{1] The total disability provision in the policies is as follows: “Disability is 
total when it prevents the insured from engaging in any occupation for remun- 
eration or profit.” 

This identical clause, as well as clauses of similar import contained in accident 
indemnity policies, has been construed by this court as meaning such a disability 
as renders the insured unable to perform the substantial and material acts of his 
business in the usual and customary way, and not such disability as renders him 
absolutely helpless. Travelers’ Protective Association of America v. Stephens, 
185 Ark. 660, 49 S.W.(2d) 364, and cases therein cited on the point. 

\ppellant’s contention is that the trial court erred in finding and adjudging 
that appellee was totally disabled after September 15, 1932, within the meaning of 
said disability clause as construed by this court. The sole question presented by 
this appeal, therefore, is whether the evidence is sufficient to support the finding 
and judgment of the court. 

[2] The material facts reflected by the record are, in substance, as follows: On 
the date the policies were issued and at the time appellee was injured, he was en- 
gaged in running a distributing station for the Magnolia Oil Company. The dis- 
tribution of the company’s products to farmers and retailers was by truck. The 
duties incident to appellee’s position required a strong, able-hodied person, and in 
order to obtain such a position, one had to stand and pass a satisfactory exam- 
ination. Appellee received an injury in an automobile wreck on October 15, 1931, 
which practically destroyed the use of his left hand and arm so far as labor was 
concerned. On account of this injury, he was discharged by his employer on Feb- 
ruary 15, 1932, and did not seek employment until September 15, 1932. At that 
time, he had learned to drive an automobile with one hand, but not with the same 
security and speed he formerly did. He was unable to secure employment in any 
avocation he had theretofore followed until April 12, 1933, when he was employed 
by a friend, Walter Westbrook, largely through sympathy, at a salary of $30 a 
month to assist him in running distributing oil and gasoline station. He was un- 
able to do many things connected with the business, such as lifting tanks of con- 
siderable weight, changing tires, covering as much territory in the solicitation of 
business as he formerly did, and in loading and unloading the truck. In serving 
the customers, he had to depend on them for assistance. If the roads were in 
bad condition, he did not venture out to solicit business or deliver the produces. 
The only lifting he could do was with his right hand and with his right knee or 
lee. Walter Westbrook, as well as appellee himself, testified that he could not 
install equipment, unload tank cars, load motor oil on the truck, or deliver many 
of the products to the customers without aid, all of which duties were required of 
an oil and gasoline agent or of one in charge of a distributing station. 

There is no dispute in the testimony as to the permanency of the injury and 
appellee’s inability to perform, in the usual and customary way, the hard labor in- 
cident to any avocation or occupation for which he was qualified before the in- 
jury. 

The facts detailed above disclose appellee’s inability after the date of the in- 
jury and until the date of the trial to perform, in the usual and customary way, 
the substantial and material acts of any avocation or occupation for which he was 
qualified. The instant case is ruled by the cases of AXtna Life Insurance Company 
v. Phifer, 160 Ark. 98, 254 S. W. 335, and Mutual Life Insurance Company v. 
Marsh, 186 Ark. 861, 56 S.W.(2d) 433. 


No error appearing, the judgment is affirmed. 


MODERN WOODMEN OF AMERICA v. SEARGEANT. No. 4—3410. 
Supreme Court of Arkansas. March 19, 1934. 
69 Southwestern Reporter (2d) 397. 
l. INSURANCE. 


\pplication for membership in fraternal association, articles, certificate, and 
by-laws constituted contract of insurance. 


(For other cases, see Insurance, Dec. Dig. §§ 715, 716, 718.) 
2. INSURANCE. 


Where insurance contract provided that member should be reinstated if in good 
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health, mere fact of making application for reinstatement without disclosing illness 
of member constituted implied statement that he was in good health. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

3. INSURANCE. 

Where members of fraternal association could be reinstated only if in good 
health, and suspended member was mortally ill at time payment of back dues and 
assessments was accepted and receipt issued, and insurer promptly returned pay- 
ment on discovering facts, member held not reinstated. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

Appeal from Circuit Court, Mississippi County, Chickasawba District; G. E. 
Keck, Judge. 

Action by May Seargeant against the Modern Woodmen of America. Judg- 
ment for plaintiff, and defendant appeals. 

Judgment reversed, and cause dismissed. 

Geo. G. Perrin and George H. McDonald, both of Rock Island, Ill., and Har- 
rison, Smith & Taylor, of Blytheville, for appellant. 

Claude F. Cooper, of Blytheville, and T. J. Crowder, of St. Louis, Mo., for 
appellee. 


MISSOURI STATE LIFE INS. CO. v. FOSTER. No. 4—3399. 
Supreme Court of Arkansas. March 26, 1934. 
69 Southwestern Reporter (2d) 869. 
1. INSURANCE. 

\Where master industrial policy requiring immediate written notice to insurer 
by employer of injury to employee was not in possession of employee, employee 
held not bound by such requirement, where certificate in his possession contained 
no such requirement. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

2. INSURANCE. 

Insured employee, under industrial policy, held not barred from recovering 
disability benefits because of failure to give immediate written notice of injuries, 
where master policy and certificate did not expressly or by implication make giving 
of notice condition precedent to right of recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

Under industrial policy, where notice to insurer of injury to employee is not 
made condition precedent to right of recovery, manner and time of making proot 
of disability is immaterial, if made within statutory period of limitations. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. ; i 

Courts will not permit forfeitures under industrial policies unless impelled to 
do so by plain terms of contract, since insured are usually uneducated persons. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

As respects delay in giving notice, liability under industrial policy attaches 
upon causation of injury, and no subsequent act of parties can destroy such liability 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

7. INSURANCE. 

Insured employee held entitled to recover disability benefits under industrial 
policy notwithstanding nonpayment of premiums subsequent to causation of injury 

(For other cases, see Insurance, Dec. Dig. § 362.) 

8. INSURANCE. 

Insurer could not escape liability for total and permanent disability under in- 
dustrial policy on ground that payment of premiums during six months after com- 
mencement of disability was condition precedent, where insurer had in its posses- 
sion sufficient funds belonging to insured to have paid premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 
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9, INSURANCE. 

Insurer having funds in its possession belonging to insured must use such funds 
to avoid forfeiture for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

10. INSURANCE. 

Liability under industrial life policy providing for total and permanent dis- 
ability benefits attached upon occurrence of injuries inflicting disability and not 
when proof of disability was filed and approved by insurer showing total disability 
to have existed for six consecutive months, since when liability attaches no sub- 
sequent act of parties will effect forfeiture of policy, unless contract explicitly so 
provides. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

Smith and McHaney, JJ., dissenting. 

Appeal from Circuit Court, Little River County; A. P. Steel, Judge. 

Suit by Sylvester A. Foster against the Missouri State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Allen May, of St. Louis, Mo., and Rose, Hemingway, Cantrell & Loughbor- 
ough and A. D. Du Laney, all of Little Rock, for appellant. 

Shaver, Shaver & Williams, of Ashdown, and Malcolm T. Garner, Sam. T. 
Poe, Tom Poe, and McDonald Poe, all of Little Rock, for appellee. 

JoHnson, Chief Justice. 

Seeking recovery upon two certificates of insurance theretofore issued by ap- 
pellant to appellee, this suit was instituted. A trial to a jury was had which re- 
sulted in a verdict in favor of appellee upon each of these certificates, and judg- 
ments were accordingly entered, and this appeal is therefrom. 

Certificate No. 24414, issued under master policy No. SAH-534, provides 
indemnity of $10 per week for a period not exceeding twenty-six weeks against 
injuries effected through external, violent, and accidental means, or the same 
amount per week for disability resulting from bodily disease which prevents per- 
formance of every kind of duty pertaining to the insured’s occupation, provided 
no payment shall be made for the first seven days of disability, etc. The master 
policy No. SAH-534, just referred to, is an industrial insurance contract effected 
between appellant as insurer in favor of the Missouri Pacific Railroad Company 
as employer and for the use and benefit of the employees of the railroad company. 

Certificate No. 24314 was issued under master policy G-2377, an industrial 
insurance contract effected between appellant and the same railroad company, and 
this certificate provides indemnity of $1,000 to be paid to the beneficiary of the 
insured in the event of death or to the insured in the event of total and permanent 
disability resulting from bodily injury or disease before attaining the age of 60 
years. This certificate provides: 

“Total and Permanent Disability Benefits. 

“If the Employee shall furnish the Company with due proof that before hay- 
ing attained the age of sixty years, he or she has become totally and permanently 
disabled by bodily injury or disease, and that he or she is then, and will be at 
all times thereafter, wholly prevented thereby from engaging in any gainful occupa- 
tion, and that he or she has been so permanently and totally disabled for a period 
of six months, the Company will immediately pay to the Employee in full settle- 
ment of all obligations hereunder, the amount of insurance in force hereunder on 
the Employee at the time of the approval by the Company of the proofs as afore- 
said.” 

This certificate No. 24314 has the following instructions indorsed thereon: 

“It is not necessary for the employee or the beneficiary to employ any indiv- 
idual firm or corporation to secure any benefits under this certificate. Communicate 
directly with either the employer or the Missouri State Life Insurance Company, 
Fifteenth and Locust Streets, St. Louis, Missouri. 

“Missouri State Life Insurance Company 

“St. Louis, Missouri.” 

During the progress of the trial, the parties stipulated that master policies 

No. SAH-534 and G-2377 and the certificates issued thereunder were in full force 
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and effect during the month of August, 1931. Hereafter, we shall deal with master 
policies and certificates issued thereunder separately. 

Master policy SAH-534, which provides weekly indemnity for sick disability, 
contains the following clause: 

“Immediate written notice, with full particulars and full name and address 
of the insured employee, shall be given by the Employer to the Company of any 
accident, injury or sickness for which claim shall be made.” 

This master policy was never in the possession of the insured. Appellee tes- 
tified that he gave notice to his employer, the Missouri Pacific Railroad Company, 
of his disability under policy No. SAH-534 in October, 1931, but that he was denied 
blanks upon which to make his proof of disability. 

[1] It is especially noticeable that the certificate of insurance delivered to the 
insured contained no requirement of notice of disability. As we understand appel- 
lant’s contention, it is to the effect that the insured was bound to take notice of the 
provisions of the master policy and give to appellant the notice required to be given 
by the employer. 

We think the facts and circumstances in reference to liability under policy 
SAH-534 have been determined adversely to appellant’s contention in the case of 
Missouri State Life Insurance Co. v. Johnson, 186 Ark. 519, 54 S. W.(2d) 407, 409, 
in which we held: “It is true, as argued, that he did not notify appellant of the 
accident and consequent injuries for about nineteen months, but he testified that 
his failure was due to the fact that the major policy requiring that notice be given 
was not in his possession or subject to his inspection. The requirement for notice 
and proof of the injuries was not in the certificate delivered to him. When he 
obtained information that notice was required, he notified appellant.” 

[2] Moreover, the policy and certificate of insurance here under consideration 
does not by express terms or by necessary implication make the giving of notice 
a condition precedent to the right of recovery. Hope Spoke Company v. Maryland 
aaa Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 1914A, 
a 


< 


[3] In addition to what we have just said, we are definitely committed to the 


doctrine under policies of insurance wherein the provision for notice is not made 
a condition precedent to the right of recovery that it is immaterial how and when 
the proof of disability is made, if within the statutory period of limitations. A&tna 
Life Ins. Co. v. Davis, 187 Ark. 398, 60. S.W.(2d) 912. 

The necessity for such rule of construction is made to appear more definitely 
when we consider that the class of risks usually insured under industrial contracts 
of insurance are people of little learning. 

Appellant also contends that the certificate of insurance was forfeited on 
September 1, 1931, because of nonpayment of premiums. 

[4] The rule is stated thus in 31 C. J. 967: “Moreover, as a general rule the 
insured in policies similar to the one here under consideration is an uneducated 
person, therefore, the courts are reluctant in permitting forfeitures, unless impelled 
to do so by the plain terms of the contract.” 


[5-7] We are definitely committed to the doctrine that liability attaches under 
contracts of insurance similar to the one under consideration upon causation of 
the injury, and it necessarily follows from this that no subsequent act or acts 
of the parties can destroy the liability thus created. Notice was not made a 
condition precedent to the right of recovery under the certificate and policy here 
under consideration; therefore a suit may be brought and maintained within the 
statutory period of limitations. Forfeitures cannot and should not be declared 
when the rights of parties have become vested; therefore the payment or non- 
payment of premiums subsequent to causation of the injury is immaterial. We 


conclude, therefore, that the judgment in favor of appellee under policy SAH-534 
is right and should be affirmed. 


[8, 9] Appellant contends that no liability attached under certificate No. 24314 
issued under master policy G-2377 until proof of disability was filed with the 
company and approved by it showing appellee to have been disabled for a period 
of six consecutive months. In other words, the contention is that liability did not 
attach on this certificate until six consecutive months’ disability had elapsed, and 
that the payment of premiums during this six months’ period was a condition 
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precedent to the right of recovery. The jury has found under proper instruction, 
and appellant tacitly admits upon sufficient evidence, that appellee was totally and 
permanently disabled prior to August 31, 1931. 

Conceding without deciding that the payment of premiums for six months 
subsequent to the causation of total and permanent disability is a condition prece- 
dent to the right of recovery, it avails appellant nothing here. The monthly 
premium on certificate 24314 was 60 cents per month, and on September 1, 1931, 
when the premium should have been paid, appellant had in its possession sufficiezt 
funds belonging to appellee under policy SAH-534 to have paid this premium. 
\Ve are committed to the doctrine that, as long as the insurer has funds in its 
possession belonging to the insured, such funds must be used to avoid a forfeiture. 
Ill. Bankers’ Life Ins. Co. v. Wilken, 187 Ark. 337, 59 S.W.(2d) 1046; Security 
Life Ins. Co. v. Matthews, 178 Ark. 775, 12 S.W(2d) 865; American Nat'l Ins. 
Co. v. Mooney, 111 Ark. 514, 164 S. W. 276; Mo. State Life Ins. Co. v. Miller, 
163 Ark. 480, 260 S. W. 705; Knights of Pythias of N. Amer. v. Sanders, 174 Ark. 
279, 295 S. W. 25; Pfeiffer v. Mo. State Life Ins. Co., 174 Ark. 783, 297 S. W. 
847, 54 A. L. R. 600. 

[10] It is earnestly contended on behalf of appellant that liability did not 
ittach under policy G-2377 until proof of disability had been filed and approved 
by the company showing a total disability to have existed for six consecutive 
months. In support of this contention we are cited the recent case of Earl W. 
Kingsland v. Mo. State Life Ins. Co., 66 S.W.(2d) 959, by the Kansas City 
Court of Appeals, wherein the court held, in effect, that six months’ total and 
nermanent disability must exist during the lifetime of the master policy and that 
this was a condition precedent to liability. 

The case referred to 1s in direct conflict with the previous decisions of this 
court on this subject. We are irrevocably committed to the doctrine that, when 
hability attaches, no subsequent act of the parties will effect a forfeiture of the 
policy, unless the contract of insurance by definite and explicit terms so pro- 
vides. We are unwilling to impair our previous decisions in deference to this 
opinion, 

We are also cited in the case of Bergholm v. Peoria Life Ins. Co., 284 U. S. 
489, 52 S. Ct. 230, 76 L. Ed. 416, in support of this contention. In the case refer- 
‘ed to by plain and definite language, the payment of premiums up to the filing 
of the proof of disability was made a condition precedent to the right of 
recovery. Such is not the effect of the language employed in the instant case. 

We therefore conclude that no reversible error appears, and the judgment 
will be affirmed. 

Smith and McHaney, J]J., dissent. 


MISSOURI STATE LIFE INS. CO. v. WITHERS. No. +—-3389. 
Supreme Court of Arkansas. March 26, 1934. 
69 South Western Reporter (2d) 872. 
INSURANCE. 


Insured employee held entitled to recover disability under industrial policies 
notwithstanding written notice was not given to insurer, where policies and 
certificate did not expressly or by implication make giving of notice of disability 
condition precedent to recovery; liability having attached upon causation of 
injury. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 


Certificates under industrial policies were not forfeited for nonpayment of 
premiums, where insurer had in its possession sufficient funds belonging to insured 
to have paid premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from Circuit Court, Arkansas County, Southern District; W. J. Wag- 
goner, Judge. 


Suit by Frank B. Withers against the Missouri State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
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Statement by the Court. 

This suit involves the liability of appellant, Missouri State Life Insurance 
Company under two certificates of insurance issued to appellee, Frank B. Withers, 
under two group policies covering employees of the Missouri Pacific Railroad 
Company. 

One of the certificates indemnifies the appellee against loss of time by sick- 
ness not exceeding twenty-six consecutive weeks; another certificate indemnifies 
him against total and permanent disability caused by bodily disease. 

Appellant insurance company on October 1, 1927, issued to the Missouri Pacific 
Railroad Company, appellee’s employer, three group policies of insurance covering 
the employees of the railroad company; all of said policies being of the type or 
plan known as group industrial insurance. The group or master policies were 
delivered by the insurance company to the railroad company. Industrial certificates 
only were delivered to the employees, and the group or master policies were kept 
by the railroad company at its home office in St. Louis, Mo., where the individual 
employees of the railroad company had no opportunity to examine either of them 
or acquaint themselves with their provisions. 

One of the group policies SAH-534 was a health and accident insurance policy 
paying indemnity for not exceeding twenty-six consecutive weeks for disability 
caused either by sickness or injury. Another of the said policies G-2377 was a 
life insurance contract with a clause awarding indemnity against total and _per- 
manent disability caused by either bodily injury or disease. The third policy 
ADD-501 was an accident insurance policy providing indemnity for accidental 
death, dismemberment, or loss of sight, and no claim is made under this policy. 

At the time these policies were issued, appellee, Frank B. Withers, was em- 
ployed by the railroad company in its North Little Rock shops as the operator 
of a machine in the planing mill. On October 4, 1927, appellant issued to the 
appellee three separate individual certificates under the three group policies of 
industrial insurance under an arrangement between the insurance company and 
the railroad company, appellee’s employer. The premiums for said certificates 
were deducted from the appellee’s wages, and paid by the railroad company to the 
insurance company monthly. The group or master policy provides that, if the 
employee terminated his employment with his employer, the premium could be 
paid direct to the insurance company by the employee. 

Appellee, after he became disabled on December 15, 1930, paid his premiums 
directly to the appellant company until February 1, 1931, after which date appellee 
did not pay any more premiums on the certificates issued to him. 

The certificate issued appellee under group policy SAH-534 provided indemnity 
in case of disability by reason of accident or illness at the rate of $15 per week 
for a period not exceeding twenty-six consecutive weeks. Under this certificate 
indemnity was not to be paid for the first seven days of the disability. The cer- 
tificate of insurance issued under said group policy contained the following clause 
with respect to the paymeiit of disability benefits: 

“Frank B. Withers while an Employee of the Employer, and during the con- 
tinuance of said policy, shall, in the manner therein provided, be indemnified— 

“Sickness (b) In the sum of Fifteen Dollars per week for the period of dis- 
ability during which he shall be wholly and continuously disabled and prevented 
by bodily disease from performing any and every kind of duty pertaining to his 
occupation, but no payment shall be made for the first seven (7) days, or for 
more than twenty-six consecutive weeks of such disability, or for disability result- 
ing from any disease for which he is not treated by a physician.” 

This certificate did not contain any provision as to the time or manner in which 
notice of the injury or illness, for which disability was claimed, should be 
given; and no provision was made therein relative to the time, or manner in which 
proof of disability was required to be furnished. Said policy, however, contains 
a provision requiring “immediate wrtten notice” to be given appellant insurance 
company by the employer, Missouri Pacific Railroad Company, of any accident or 
illness for which claim shall be made. This notice was not required to be given 
by the insured employee, the only condition of said policy requiring notice to be 
given is as follows: “S * * * Immediate written notice, with full particulars 
and full name and address of the insured employee, shall be given by the employer 





“ow was we a lS 


Life] Missouri State Life Ins. Co. v. Withers 667 


to the company of any accident, injury or sickness for which claim shall be 
made. * * *” There is no provision in the policy or certificate forfeiting the 
right to make a claim for failure either to give notice or furnish proof of dis- 
ability. 

The certificate issued under group policy G-2377 provided for the payment of 
$2,000 in case of death of the insured with a like amount for total and permanent 
disability benefits. This certificate contained the following clause with reference 
to the payment of disability benefits : 

“Total and Permanent Disability Benefits. 

“Ifthe Employee shall furnish the Company with due proof that before 
having attained the age of sixty years, he or she has become totally and perma- 
nently disabled by bodily injury or disease, and that he or she is then, and will be 
at all times thereafter, wholly prevented thereby from engaging in any gainful occu- 
pation, and that he or she has been so permanently and totally disabled for a 
period of six months, the Company will immediately pay to the Employee in full 
settlement of all obligations hereunder, the amount of insurance in force here- 
under on the Employee at the time of the approval by the Company of the proofs 
aforesaid. This amount will be paid either in one sum or in installments as 
hereinafter provided. * * * ” 

The certificate issued under this policy did not contain any provision as to 
notice nor as to the time when or the manner in which proof of disability should 
be furnished; and neither does the master policy contain any such provision. 
Neither contains provisions for forfeiture of the right to make a claim for failure 
to make proof of disability. 

Appellee had no information of the time or manner of giving notice or fur- 
nishing proof of disability under either of the two policies involved. The insur- 
ance company furnished blank forms to the railroad company for use by insured 
employees in filing claims for disability benefits on certificates issued to them under 
the group policies, and the emplovees were instructed to apply to Mr. Metcalf of 
the railroad company for blanks. 

It appears that appellee, prior to December 15, 1930, was in bad health, and 
on that day suffered an illness caused by “emphysema and pleurisy, with adhesions, 
tuberculosis, deafness, dyspnoea, and heart trouble, which during all the time 
thereafter totally disabled him.” After he had recovered sufficiently to get about 
he applied as instructed first to Mr. Metcalf of the railroad company for blanks 
to be used in filing a claim for disability benefits on the certificate issued under 
group policy SAH-534. This was about March 1, 1931; appellee having been ill 
since December 15, 1930, and confined to his bed under the constant care of his 
physician. Metcalf, acting for the appellant, refused to furnish appellee blanks 
and informed him the certificate had lapsed and he could receive no benefits there- 
under. After he received this information, appellee paid no further premiums. 
Appellee consulted attorneys after being told that the certificates had lapsed, and 
blank forms for submitting proof of disability were acquired by his attorneys, dis- 
ability proof was properly made and delivered to Mr. Metcalf, who sent same to 
the home office. 

After a reasonable time had passed, without answer, the attorneys wrote 
directly to the claim department of appellant requesting action on the claim, and 
on September 5th received a written denial of liability; the claim being rejected 
on the ground that appellee was not totally and permanently disabled. Suit was 
filed in the Southern district of the Arkansas county circuit court ; appellee having 
moved down there for financial reasons, to the farm of his wife’s mother located 
in that district. 


The complaint alleged the issuance and delivery of the certificates, payment 
of premiums, occurrence of disability, the giving of notice and furnishing of proof 
of disability, and the performance of all the conditions of the certificates on the part 
ot appellee. The answer denied all the allegations of the complaint. 


_ Trial was had before a jury, and a verdict was rendered in favor of appellee 
tor the amount claimed and sued for under each certificate; the statutory penalty 
and attorney’s fees were also awarded and this appeal is from the judgment thereon. 

George Pike, of DeWitt, and F. A. Isgrig, A. D. Du Laney, and Rose, Heming- 
way, Cantrell & Loughborough, all of Little Rock, for appellant. 
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Meehan & Moncrief, of Stuttgart, and Sam T. Poe, Tom Poe, and McDonald 
Poe, all of Little Rock, for appellee. 

Kirpy, Justice (after stating the facts). 

The opinion in Missouri State Life Ins. Co. v. Foster (Ark.) 69 S.W.(2d) 869, 
written by our learned Chief Justice in a like case, handed down this date, is 
controlling in all respects herein. 

{1] The policies and certificates of insurance herein do not by express terms 
or by implication make the giving of notice of the disability a condition precedent 
to the right of recovery; and, as said in the Foster Case, supra: “We are definitely 
committed to the doctrine that liability attaches under contracts of insurance similar 
to the one under consideration upon causation of the injury, and it necessarily 
follows from this that no subsequent act or acts of the parties can destroy the 
liability thus created. Notice was not made a condition precedent to the right of 
recovery under the certificate and policy here under consideration; therefore a 
suit may be brought and maintained within the statutory period of limitations 
Forfeitures cannot and should not be declared when the rights of parties have 
become vested; therefore, the payment or nonpayment of premiums subsequent 
to causation of the injury is immaterial.” 

[2] When the premiums became due on these certificates, for the nonpayment 
of which they were attempted to be forfeited, the appellant company had in its 
possession sufficient funds belonging to the appellee under said contracts to have 
paid the premiums, if it had been so applied, and, such being the case, the insurer 
was hound to apply such funds in its possession to avoid a forfeiture. Mo. State 
Life Ins. Co. v. Foster (Ark.) 69 S.W.(2d) 869, this date, and cases there cited 

On the whole case we find no prejudicial error in the record, and, said case 
being controlled by the Foster Case, supra, the judgment is affirmed. 


SMITH v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 4—3417. 
Supreme Court of Arkansas. March 26, 1934. 
Rehearing Denied April 16, 1934. 
69 Southwestern Reporter (2d) 874. 
1. INSURANCE. 

Life policy provision granting disability benefits if insured should, before 
attaining age of 60 years, furnish due proof to insurer of disability, did not require 
proof of disability to be filed before insured attained age of 60 years, but meant 
liability should attach upon causation of insured’s disability before attaining such 
age. 

Life policy provisions provided for specified benefits if insured, after 
the payment of premiums for at least one full year, should, before attaining 
the age of 60 years, and provided all past-due payments were made and 
the policy is in full force and effect, furnish due proof to the insitirer at 
its home office of his disability. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Under life policies granting disability benefits if insured suffered disability 
prior to attaining specified age, liability attaches upon causation of insured’s dis- 
ability, but right of recovery is postponed until notice to insurer of disability, filing 
of proof of disability, or expiration of time provided for in policy in reference to 
accrual of right of recovery. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

3. INSURANCE. 

Where paramount consideration of parties at execution of contract was 
insurance against total and permanent disability, any construction of policy which 
nullifies such consideration should be avoided. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. ; 

Insurance contracts when ambiguous should be construed most strongly against 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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5. APPEAL AND ERROR. 

That verdict and judgment in suit on life policy were excessive /jield not to 
authorize new trial, where matter could be cured by remittitur. 

(For other cases, see Appeal and Error, Dec. Dig. § 1140[1].) 

Smith and McHaney, JJ., dissenting. 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Suit by Thompson A. Smith against the Mutual Life Insurance Company of 
New York. Verdict and judgment for plaintiff. From an order granting a new 
trial, plaintiff appeals. 

Judgment reversed and entered for plaintiff. 

Melbourne M. Martin, of Little Rock, for appellant. 

Frederick L. Allen, of New York City, and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, for appellee. 

Jounson, Chief Justice. 

\ppellant, by jury trial, recovered a judgment against appellee for the sum 
of $177.23 upon a certain life insurance policy theretofore executed by appellee in 
favor of appellant. The trial court sustained a motion for new trial upon the 
following theory: “The policy in this case, by its plain language provides that the 
proof of disability must be made before the plaintiff has reached the age of sixty 
vears. There is no proof in this record that the plaintiff's proof of disability was 
made prior to the reaching of sixty years and under the plain terms of the policy 
the court is of the opinion that there is no liability in the case. For this reason, 
the motion for a new trial is granted.” 

The pertinent provisions of the policy of insurance in controversy were to the 
following effect : 

[1] “If the Insured, after the payment of premiums for at least one full 
vear, shall, before attaining the age of 60 years and provided all past due pay- 
ments have been duly paid and the policy is in full force and effect, furnish due 
proof to the Company at its Home Office either (a) that he has become totally 
and permanently disabled by bodily injury or disease so that he is, and will be, 
permanently, continuously and wholly prevented thereby from performing any 
work for compensation, gain or profit, and from following any gainful occupa- 
ion, or (b) that he has suffered any of the following ‘Specified Disabilities’ 
(which shall be considered total and permanent disabilities thereunder) namely, 
etc, the Company, upon receipt of approval of such proof, will grant the fol- 
lowing benefits. 

“The Company will, during the continuance of such disability, waive payment 
of each premium as it becomes due, commencing with the first premium due after 
approval of said due proof. Any premium due prior to such approval by the 
Company, must be paid in accordance with the terms of the policy, but if due 
after receipt of said due proof, will, if paid, be refunded upon approval of such 
proof, 

“The Company will, during the continuance of such disability, pay to the 
Insured, a monthly income at the rate of $10.00 for each one thousand dollars of 

face amount of this policy (but not including dividend additions), the first 
such monthly payment being due on receipt of said due proof and subsequent 
payment on the first day of each calendar month thereafter, if the Insured be 
then living and such liability still continuing. No income payments, however, will 
he made prior to approval of such proof by the Company as satisfactory, but 
upon such approval, whatever income payments shall have become due will then 
be paid and subsequent payments will be made when due.” 

The plain meaning of the language employed by the.parties, as aforesaid, is 
that, if the insured suffers total and permanent disability prior to attaining the 
ize of 60 years and has paid all premiums up to the receipt of such injury, lia- 
hility shall attach. 

It would be a strained construction to construe the language thus quoted to 
mean that proof of loss must be filed with the insurance company before the 
insured attains the age of 60 years. Evidently this was not the intention of the 
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parties. At any rate, the language employed is not suceptible of such construction. 

[2] Appellee contends that under the doctrine announced in New York Life 
Ins. Co. v. Farrell, 187 Ark. 984, 63 S.W.(2d) 520, the trial court was justified 
in the conclusion reached. This is not the effect of the Farrell Case. We held in 
the Farrell Case, as we have in all other cases decided, that liability attached 
upon causation of the injury suffered, but that the cause of action on such lia- 
bility accrues only after the filing of the proof of disability. The making of the 
proof of loss was not treated or considered as a condition precedent to liability 
in the Farrell Case, but it was treated as a condition precedent to the right of 
recovery. The rule is, as announced in the Farrell Case and in all others on the 
subject announced by this court, that liability attaches upon causation of total 
and permanent disability of the insured, but that the right of recovery is post- 
poned until notice to the insurer of the disability or the filing of the proof of 
disability or the elapsation of time provided for in the policy in reference to the 
accrual of the right of recovery. Attna Life Ins. Co. v. Davis, 187 Ark. 398, 60 
S.W.(2d) 912; Sovereign Camp, W. O. W. v. Meek, 185 Ark. 419, 47 S.W.(2d) 
567; AEtna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335. 

Appellant insists also that New York Life Ins. Co. v. Jackson (Ark.) 65 
S.W.(2d) 904, is authority for the trial court’s holding. Neither can we agree to, 
this contention. In the Jackson Case no proof of loss was ever submitted to the 
insurance company. No notice was given to the insurer or to any agent with 
authority of the asserted right of liability. The first information brought to the 
knowledge of the insurance company was a letter of date January 16, 1932, 
addressed to the general agent at Little Rock. In the Jackson Case, as heretofore 
stated, no effort had been made to effect proof of loss prior to the filing of the 
suit and the suit was filed more than five years after the receipt of the alleged 
injury. 

Neither can we agree that AZtna Life Ins. Co. v. Person (Ark.) 67 S.W.(2d) 
1007, is authority for the holding of the trial court. The Person Case was dis- 
posed of on the theory that there was no substantial evidence that plaintiff's 
physical condition had prevented him from doing all the substantial acts of his 
vocation in the usual and customary manner. We, therefore, held that the trial 
court erred in not directing a verdict in favor of appellant insurance company. 

Neither can we agree that our present holding is in conflict with Bergholm 
v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416. The policy 
construed in the Bergholm Case contains the following language: “* * * To 
entitle the Insured to the above Total and Permanent Disability Benefits this 
policy at the time of making claim for such benefits must be in full force and all 
Premiums becoming due prior to the time of making claim must have been duly 
paid. * * *” The Supreme Court of the United States was eminently correct 
in holding that the language just quoted must be performed by the insured as a 
condition precedent to his right of recovery. This is the plain and unmistakable 
meaning of the language employed. However, we have no such language in the 
policy of insurance here under consideration. We think the language here employed 
is plain and definite to the effect that, if the insured suffers total and permancnt 
disability prior to his sixtieth birthday and at the time has paid all premiums 
due, liability then and there attaches and recovery is postponed until notice or 
troof of loss is submitted. For instance, suppose the insured on the day prior to 
his sixtieth birthday suffers an injury which results in the loss of both legs and 
both arms. In the natural course of events it would be impossible to make proot 
of loss prior to the insured’s sixtieth birthday. Such construction would nullify 
the plain intentions of the parties. True this is an extreme imaginary case, but 
it is not beyond the limits which the parties had in mind at the time the contract 
was effected. 


[3, 4] It is self-evident that the paramount consideration the parties had in 
mind at the execution of this contract was insurance against total and permanent 
disability. Any construction which nullifies this paramount consideration should 
be avoided, if possible. All courts agree that insurance contracts when ambiguous 
should be construed most strongly against the insurer. Mutual Life Ins. Co. v. 
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Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; 
Stipcich v. Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895. 

Under any view the trial court was in error in granting a new trial to appellee. 

[5] It is true the verdict of the jury and the judgment entered thereon were 
excessive, but this is no reason for granting a new trial in this case. The uncon- 
tradicted testimony shows that on April 1, 1933, notice of the injury and claim 
for compensation were given to appellee; that on April 11, 1933, formal proof of 
disability was made. Under our previous holding, the cause of action accrued 
on the happening of these events. The suit was filed in June, 1933, and judgment 
was effected on September 27, 1933, for the sum of $177.23. 

It clearly appears therefore that the verdict of the jury and judgment of 
the court are excessive, but this is a matter that can and should be cured by 
remittitur. It is simply a matter of calculation to determine the compensation 
which accrued from the Ist of April, 1933, to September 27, 1933, when the 
judgment was entered. Only six months elapsed between the date of the notice 
and of the entry of the judgment and the recovery must be measured by that 
period of time. A new trial is never necessary under circumstances like these. 
Matters of calculation are not questions of fact, but are deductions drawn from 
proven facts. The testimony in this regard is not in controversy and would not 
be upon a new trial. 

Therefore, the case will be reversed, and judgment will be entered here in 
appellant’s favor for the sum of $60, the amount of accrued benefits up to 
September 27, 1933, the date of the trial. 

Smith and McHaney, JJ., dissent. 


SOVEREIGN CAMP, W. O. W. v. JOHNSON. No. 4—3405. 
Supreme Court of Arkansas. March 19, 1934. 
Rehearing Denied May 7, 1934. 
70 Southwestern Reporter (2d) 553. 
1. INSURANCE. 

Where fraternal insurance association’s by-laws required that camp dues be 
fixed under by-laws of local camp, but local camp had no by-laws, camp dues 
fixed by president of association, not member of local camp, were unauthorized. 

(For other cases, see Insurance, Dec. Dig. § 735.) 

2. INSURANCE. 

Camp dues wrongfully assessed against member of fraternal insurance asso- 
ciation and paid by him remained his property in hands of association, and asso- 
ciation was required to apply such funds to prevent forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 753{[1].) 

i \ppeal from Circuit Court, Pulaski County, Third Division; Marvin Harris. 
Judge. 
Action by Luther E. Johnson against Sovereign Camp, Woodmen of the 


World. From a judgment for plaintiff, defendant appeals. 
\ffirmed. 


BURTON v. METROPOLITAN LIFE INS. CO. et al. No. 23817. 
Court of Appeals of Georgia, Division No. 2. March 26, 1934. 
173 Southeastern Reporter 922. 
1, INSURANCE. 


¥ Policy requiring proof of loss to be filed before loss thereunder becomes 
(ue and payable,” without specifying time within which such proof shall be 
submitted, requires proof within reasonable time; reasonable time being generally 
question for jury. 

(For other cases, see Insurance, Dec. Dig. §§ 539[1], 668[14].) 
3. INSURANCE. 

In suit on group policy providing that loss thereunder became due and pay- 
able six months after receipt of proof of loss, where proof of disability was 
filed almost six years after insured became disabled, and suit on policy was filed 
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almost six and one-half years after insured became disabled, whether insured 
waited unreasonable length of time in making proof and filing suit, precluding 
recovery on ground of laches, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Syllabus by the Court. 

1. Where a policy of insurance contains a provision that proof of loss must 
be filed before the loss thereunder shall be “due and payable,” but provides no 
time in which such proof shall be submitted, it must be given to the insurer 
within a reasonale time, and what is a reasonable time is generally a question 
for the jury. 

2. Where a policy of insurance provides that a loss thereunder is not “due 
and payable” until six months after the receipt by the insurer of proof* of loss, 
and contains no contractual limitation upon the time to bring suit thereon, the 
statutory period of limitation governs the action, but does not begin to run 
until six months after the submission of proof of loss to the insurer. 

Error from Superior Court, Troup County; L. B. Wyatt, Judge. 

Suit by Ida Burton against the Metropolitan Life Insurance Company and 
another. To review the judgment sustaining a general demurrer to her petition, 
plaintiff brings error. 

Reversed. 

Transferred from the Supreme Court (177 Ga. 899, 172 S. E. 41). 

Duke Davis, of La Grange, for plaintiff in error. 

Lovejoy & Mayer, of La Grange, for defendants in error. 

Sutton, Judge. 

[1, 2] “All actions upon promissory notes, bills of exchange, or other simple 
contracts in writing shall be brought within six years after the same become due 
and payable.” Civil Code (1910), § 4361. (Italics ours.) A contract of insurance, 
not executed under seal, is a simple contract in writing, and, where no contrac- 
tual limitations are contained therein as to the time when an action on the policy 
shall be brought, the statute of limitations applicable to simple contracts in writ- 
ing applies. 37 C. J. 597, § 378. In Jackson v. Southern Mut. L. Ins. Co., 36 
Ga. 429, where the insurance policy provided that the company was obligated 
ta pay the loss “within sixty days after due notice and proof of the death of” 
the insured, it was held that the right of action under the policy accrued when the 
loss under the policy was due and payable (italics ours), that is, sixty davs after due 
notice and proof of death, and that then the right of action accrued and not before. 
The court held that the debt was not due upon the death of the insured, and was not 
due until notice and proof of death should be given. In the present case the plaintiff 
was insured under a group insurance policy, which provided that, if she were totally 
disabled under the terms of the policy, she would receive certain benefits. This policy 
was issued on or before March 16, 1926. On December 7, 1926, the insured became 
totally disabled. On August 18, 1932, the insured, on blanks furnished by the 
company, filed proofs of disability with the company, and on October 18, 1932 
payment was refused by the defendant insurance company. Plaintiff filed suit on 
\pril 5, 1933, alleging that she became totally disabled on December 7, 1926. 
The policy did not contain any contractual limitation upon the time to bring suit 
thereon, but provided that no amount was due under the policy until due proof 
had been made to the home office of the company, and. then that no amount was 
due and payable until six months after receipt of such due proof of total and 
permanent disability. The policy did not provide for any period of time within 
which the proof of disability had to be submitted to the company. 

If no time is fixed by the policy for the giving of the notice and proofs, 
they must be given within a reasonable time. What constitutes a reasonable time 
ior giving notice depends on the circumstances of the particular case. 33 C. J 
§ 657, 11. If no time is fixed by the policy, the proofs must be furnished within 
a reasonable time, and what is a reasonable time is a question for the jury. 
Great American Co-op. Fire Assoc. v. Jenkins, 11 Ga. App. 784, 76 S. E. 159 
Where a life policy requires notice and proof of death, but furnishes no specific 
time therefor, the notice and proof may and must be given within a reasonable 
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time after the death of the insured. 37 C. J. 557, § 31. ee 
than seventeen years or more than ten years have been hel¢ “ oes ~~ 
Shearlock v. New York Mut. L. Ins. Co. 193 Mo. App. 430, 1 Pees. 
Harrison v. Masonic Mut. Ben. Soc., 59 Kan. 29, 51 P. 893. Indepatic. V: 89; 
the statute of limitations, the right to maintain an action on a policy my, of 
barred by the plaintiff's laches, as, for example, where he delays for ten year. 
to bring the action. 37 C. J. 598. In the absence of any policy provision post- 
poning the time of payment of the insurance, the statutory period of limitation 
suns from the time of the insured’s death, if on such date the demand could be 
made payable by presenting proper proofs of death. Harrison v. Masonic Mut. 
Ben. Soc., 59 Kan. 29, 51 P. 893; Kaux v. Great Council of I. O. R. M., 13 
Mo. App. 341. It will be noted that in the instant case the insured could not 
have made the demand payable on the date of her disability by making proof 
of disability at that time, but the insurer had six months therefrom before the 
amount was due and payable. However, where the policy provides for payment 
upon receipt and approval of proof of death, the statute does not commence to 
run until the company either approves the proof of death or refuses to concede 
death, nor does it run from the date of the death, although the beneficiary could 
have treated the company’s delay in paying the claim as a rejection and brought 
suit. Bonslett v. New York Life Ins. Co. (Mo. Sup.) 190 S. W. 870. The con- 
tract limitation where the policy gives a specified time within which to make 
payment is usually held to run only from the date on which the postponed period 
expires, at which time suit may be brought. Bankers’ Health, etc., Ins. Co. v. 
August, 22 Ga. App. 158, 95 S. E. 764. 

As above stated, plaintiff was totally disabled on December 7, 1926, and, 
had she filed proof of disability on that date, she would have had to wait until 
six months thereafter before she could have filed suit. There was no contractual 
limitation upon the time to bring suit, nor upon the time to file proof of dis- 
ability. Had she filed her proof of disability on December 7, 1926, she could not 
have brought suit until June 7, 1927. Therefore, under the statute of limitations, 
plaintiff had six years from six months after the date of her disability in which 
to file the suit against the defendant insurance company, had she filed the proof 
of disability on the date she became disabled. The suit was filed on April 5, 
1933, which was within six years from June 7, 1927, the first date on which she 
could have possibly filed suit against the insurance company, had she filed her 
proof of disability on December 7, 1926, and which was certainly within six 
years from the date on which she filed the proof of disability and the company 
refused payment. 

[3] Applying the foregoing principles to the facts of the case, the petition 
set out a case for submission to the jury as to whether or not the plaintiff had 
waited an unreasonable length of time in making proof of disability and bringing 
suit upon the policy, and should be barred by laches. If the jury should deter- 
mine that the plaintiff had not waited an unreasonable time in which to file 
proof of disability, then certainly her action was not barred by the statute of 
limitations. : 

The court therefore erred in sustaining the general demurrer to plaintiff’s 
petition and in dismissing the petition. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


PILGRIM HEALTH & LIFE INS. CO. v. CHISM. No. 23480. 
Court of Appeals of Georgia, Division No. 2. April 7, 1934. 
174 Southeastern Reporter 212. 

l. INSURANCE. 

Life policy provision requiring proof of death and suit within year after 
death of insured binds beneficiary, unless circumstances excuse delay. 

(For other cases, see Insurance, Dec. Dig. §$§ 539[1], 622[2].) 
2. INSURANCE. 


Life policy requirement for proof of insured’s death within stipulated time 
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thereafter is sufficiently complied with by proof made within reasonable time 
after beneficiary’s discovery of insured’s death, or within stipulated time after 
cause preventing prior compliance is removed, where death of insured is unknown 
to beneficiary without fault of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. 

Sufficiency of excuse offered for beneficiary’s failure to furnish proof of 
life insured’s death within time thereafter stipulated by policy, and whether bene- 
ficiary exercised required diligence in furnishing proof after removal of cause 
preventing prior compliance, are generally for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4 INSURANCE. 

Where beneficiary, upon learning that insured, who had disappeared, died 
over two years before, promptly furnished insurer with proof of death and sued 
on policy within one year after discovering insured was dead, suit was not dis- 
missible for failure to comply with policy requiring proof of death and suit within 
year after death of insured. 

(For other cases, see Insurance, Dec. Dig. §§ 539[6], 622[4].) 

Syllabus by the Court. 

1. A clause in a policy of life insurance requiring the furnishing of notice 
and proof of death of the insured within one year from the date of his death, 
and providing that suit must be brought within one year from his death, is valid 
and the beneficiary is bound thereby, unless the circumstances are such as to 
excuse a delay in complying therewith on the part of the beneficiary. 

2. Although the time in which the insurer must be notified of the death of 
the insured and proofs thereof furnished is fixed by the contract of insurance, 
yet if the death of the insured is unknown to the beneficiary and occurs while 
the policy is in force, and it is not the fault of the beneficiary that the death 
of the insured is unknown to her, and thereby a literal compliance with the 
terms of the policy is rendered impossible, the giving of the notice within a 
reasonable time after the discovery of the death of the insured, or within the 
time stipulated after the cause preventing prior compliance has ceased to exist, 
would be a sufficient compliance to prevent a forfeiture of the policy. 

3. The questions as to the sufficiency of the excuse offered and the diligence 
of the beneficiary in giving notice after the removal of the disability are gen- 
erally questions of fact to be passed upon by a jury, according to the nature and 
circumstances of each particular case. 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Suit by Lucy Chism against the Pilgrims Health & Life Insurance Company. 
Judgment for plaintiff, defendant’s certiorari was overruled by the superior court, 
and defendant brings error. 

Affirmed. 

G. N. Bynum, of Atlanta, for plaintiff in error. 

Frank A. Doughman, of Atlanta, for defendant in error. 


PARKER v. UNION MUT. LIFE CO. OF IOWA. No. 42324. 
Supreme Court of Iowa. April 3, 1934. 
254 Northwestern Reporter 31. 
2. INSURANCE. 

Whether insured knowingly deceived insurer when he stated in application for 
life policy that he had had no bodily disease for five years previous thereto, held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Proof of simple temporary ailments suffered by insured several years before 
he made application for life policy, did not show falsity of his statement therein 
that he was in sound health. ; 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from District Court, Polk County; O. S. Franklin, Judge. 

Plaintiff commenced an action against the defendant insurance company upon 
a life insurance policy. Gause submitted to jury. Jury returned verdict for plain- 
tiff. Defendant appeals. Opinion states the facts. 

Affirmed. 

Harold S. Thomas, of Des Moines, for appellant. 

F. T. Van Liew and F. W. Burnett, both of Des Moines, for appellee. 

MITCHELL, Justice. 

This is a suit upon a policy of life insurance issued by the appellant company, 
in which policy the appellee is the beneficiary. No examination of the insured 
was asked or required by the insurance company, the usual physical examination 
being waived. The defendant company solicits its business by mail and not through 
personal efforts of agents. An application by way of return card was filled out by 
the insured on the 4th day of February, 1931, and sent to the insurance company. 
The appellant, relying on this application, executed its policy on March 26, 1931. 
In the application the insured said: 

“IT &m in sound health. I have had no bodily or mental disease during the 
past five years, nor have I received medical attention during that time.” 

On July 9, 1931, the insured was taken to the hospital, was operated upon on 
July 13th for an infected gall bladder. and died on July 22, 1931. Notice of death 
and proof of loss was duly made. The appellant company declared a rescission 
of the claim of the appellee on October 9, 1931, and so notified Mary Elizabeth 
Parker, and sent to her the company’s draft for the total amount of premium paid, 
$25.18, which letter and draft were duly received. The insurance company denied 
liability and this action was commenced by the beneficiary of the insurance policy, 
to wit, Mary Elizabeth Parker, the wife of the deceased insured, to recover upon 
the said policy in the amount of $1,000. The insurance company answered and 
denied that it was indebted to the appellee, and set up among other defenses that 
on the 3d day of February, 1931, by way of application, the insured stated and 
represented to the insurance company the following: 

“T have had no bodily or mental disease during the past five years, nor have 
I received medical attention during that time, except: None.” 

That the statements and representations were material to the acceptance of 
the risk and the issuance of the policy; that, relying upon the good faith and 
truthfulness of said statements, the appellant company on or about the 25th day 
of March, 1931, prepared its policy No. 53265, and issued the same to the insured, 
John Henry Parker; that in said application said insured represented and stated 
that he was in sound health, that he had no bodily or mental diseases during the 
past five years: that said statements were false and were known by said insured 
to be false and were made with the intent to deceive this appellant and to induce 
it to issue a policy of insurance based thereon; that in truth and in fact said 
insured at the time he made said statements and prior thereto was suffering from 
a serious bodily disease, for which he had consulted with and had been advised 
for and treated by a physician; that said insured knew on the date of his applica- 
tion or prior thereto that he was not in sound health, that he was not free from 
bodily disease; that this appellant believed and relied on said statements and their 
truthfulness, and so believing and relying executed its policy and sent the same 
to the insured for his approval and acceptance according to the terms of the offer, 
when, had said appellant known that said statements were false, it would not have 
executed the said policy; that, in relying upon the truthfulness of said statements 
this appellant has been damaged. a 

The case proceeded to trial. Evidence was offered and, at the close of all 
the evidence, the insurance company made a motion for a directed verdict, which 
motion was overruled. The case was submitted to the jury and the jury returned 
a verdict in favor of the appellee, the beneficiary, and against the insurance com- 
pany. And the appellant, insurance company, being dissatisfied, has appealed to 
this court. 

[1] The sole question with which we are confronted here is whether or not 
the court should have directed a verdict for the insurance company at the close 
of all the evidence, for the appellant did not file its motion for a new trial and 
exceptions to instructions within the time provided by law, and the only considera- 
tion that we can give to the appellant’s appeal is whether or not, as a matter of 
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law, the court should have directed a verdict upon the appellant’s motion for a 
directed verdict made at the close of all the evidence, or whether the court was 
right in submitting the case to the jury. “ 

This court in the case of Bohen v. North American Life Insurance Company, 
reported in 188 Iowa, 1349, on pages 1354, 1355, 177 N. W. 706, 708, has laid down 
the rule by which cases such as the case at bar are to be governed, as follows: 

“The examining physician explained that he did not make a physical examina- 
tion of the applicant for growths or tumors, for the reason that she answered the 
inquiry made that she had none; that he took her word; and that, had she dis- 
closed that she had trouble there, he would have given her a physical examination 
and ascertained her condition. A case was made out for the jury. That body 
might have found from the evidence recited above that the insured knew that she 
was afflicted with a tumor; that notwithstanding such knowledge she denied having 
it in her answer to the medical examiner; that he was deceived thereby into mak- 
ing his report, when had she answered truly he would not have made the report 
as he did, but would have ascertained the truth and have reported her true con- 
dition to the company, and the policy would have been refused. The record leaves 
little or no doubt that she was not a fit subject of insurance at the time of the 
application or issuance of the policy. The only fairly debatable question is whether 
she knew this, that is, was aware of the existence of the tumor at the time of her 
medical examination, and purposely misled the examining physician into recom- 
mending her as a fit subject of insurance to the defendant company. Fraud is 
never presumed, but always to be proven. She denied having a tumor in answer 
to the question by the medical examiner. That she might have been so afflicted 
without knowing it appears from Dr. Mayo’s testimony. Dr. Berkman swore that 
she had told him that she had noticed about two years before the examination a 
growth or enlargement in the abdomen which persisted, and that a physician had 
advised her about a year before that she had a tumor about the size of an orange. 
* * * The record was such as to carry the issue whether insured knowingly 
deceived the examining physician as to the existence of the tumor to the jury.” 

[2] In the light of the case just cited, we must lock to the record in the case 
at bar to ascertain whether or not John Henry Parker knowingly deceived the 
appellant. The testimony shows that Dr. Howard, who was the family physician 
of John Henry Parker, was called to see the insured in August of 1926. Dr 
Howard testified he saw Mr. Parker on August 30th and for the next three days, 
and thereafter, in September, he saw Mr. Parker again on several occasions. 
According to Dr. Howard, Mr. Parker was suffering from an acute abdominal con- 
dition—in other words, appendicitis, and he considered Mr. Parker seriously ill 
at that time. However, the record shows from Dr. Howard’s own testimony, that 
Mr. Parker thought he was suffering from indigestion and constipation, and there 
is testimony in the record of the immediate family of Mr. Parker that he was 
only confined to his bed for a period of three days, and that after that he was 
up and around the house and out and around his farm. The record shows he did 
not call Dr. Howard and objected to the fact that his family had called the family 
physician. It must also be kept.in mind that this sickness and the physician’s visit 
occurred in August of 1926; that the application was signed in February, 1931. 
In other words, a period of four years and six months had elapsed. A person does 
not keep special memorandum or date book showing when he has been sick, and, 
in a period of over four years one may easily forget the exact date of his sickness; 
and we cannot say as a matter of law that John Henry Parker, who was a man 
who bore the best reputation in the community in which he lived, a man along in 
years, who operated a large business successfully, knowingly deceived this insur- 
ance company by stating that a physician had not called upon him within five years 
It was for the jury to say upon this record whether or not he had knowingly done 
so, and the jury found that he had not. ‘ 

This court has also held in the case of Sargent v. Modern Brotherhood, report- 
ed in 148 Iowa, 600, at 608, 127 N. W. 52, 55: 

“Thus, it has been held that a statement that the applicant is in good health 
is not shown to he false by proof of a temporary ailment, not indicating a vice in 
the constitution or so serious as to have some bearing on the general health and 
continuance of health; that is, such as according to common understanding, would 
be called a disease.” 
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[3] This record shows that Mr. Parker was confined to his bed in August, 
1926, and that at that time he thought he was suffering from indigestion and con- 
stipation. The doctor diagnosed the case as appendicitis. A year or so later he 
had another slight attack. According to the doctor, that attack was not as severe 
as the one in 1926. The doctor again thought it was appendicitis. Mr. Parker 
again thought it was indigestion and constipation. Finally, when he was operated 
upon in 1931, the evidence disclosed that the doctor was wrong; Parker did not 
have appendicitis at all, he had gall bladder trouble. This record shows by the 
testimony of the immediate members of Mr. Parker’s family, and by the testimony 
of his neighbors, and men with whom he transacted business, that he was actively 
engaged in running his large business during all of this time; that at no time, 
except for a few days in 1926 and in 1927, was he ever confined to his bed; that 
he looked healthy, and continued in active charge of his business up until the time 
he was takken sick and was operated upon. There is no connection in this record 
hetween the appendicitis which the doctor thought Parker had in 1926 and the 
gall bladder trouble that he had in 1931. This record shows, at least a jury could 
have so found, that he had simple temporary ailments, and, under the case of 
Sargent v. Modern Brotherhood, the statement that he was in good health is not 
shown to be false by proof of a temporary ailment. 

Upon this whole record there is sufficient evidence here to send the case to 
the jury, as to whether or not Mr. Parker knowingly deceived the insurance com- 
pany. The insurance company solicited this business through the mail. It waived 
the physical examination, and now it is asking that this court say, as a matter of 
law, the insured was guilty of knowingly deceiving the insurance company, of 
fraud, because four years and six months before he signed the return card or the 
application for the insurance, he had been sick in bed for a few days and the 
doctor had been called, the doctor thinking Parker was suffering from appendicitis 
—as to which the record clearly shows the doctor was mistaken—whereas Mr. 
Parker thought he was suffering from indigestion and constipation, and, because 
a year or so later he again had a slight attack, which even the doctor declared was 
not a serious attack. The record shows by the testimony of the members of his 
iamily, his friends, and business associates that during all of this five-year period 
Parker was active in the management of his business and appeared in the best 
of health. 

In the face of such a record the question was for the jury. And the jury has 
found adversely to the contention of the insurance company. The lower court was 
right in submitting the case to the jury. And the judgment and decree of the 
lower court must be, and it is, hereby affirmed. 

Evans, Kindig, Anderson, Donegan, and Kintzinger, JJ., concur. 


GARDEN. v. NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS. 
No. 41938. 
Supreme Court of Iowa. April 4, 1934. 
254 Northwestern Reporter 287. 
1. INSURANCE. 

Insurer may not complain as to definiteness of proof furnished on blank forms 
furnished by it. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. 

Insured who submitted to insurer statement on proofs furnished by it that 
lie was physically incapacitated so as to be wholly and permanently unable to 
engage in any gainful occupation, and who gave a detailed report of his illness 
and disability complied with policy in furnishing preliminary proof of total and 
permanent disability, where policy did not provide particular form of proof nor 
require furnishing of medical proof. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

3. INSURANCE. 

In action for total and permanent disability under life policy, evidence held 
to establish that insured was wholly and permanently unable to engage in any 
oecupation or profession or perform any work for compensation, gain, or profit, 
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aS against contention that evidence showed insured’s total disability was only 
temporary. 

Evidence showed plaintiff was stricken with infectious arthritis of 
right knee, was confined to hospital for 6 weeks, and to bed for 4 months, 
and at time of trial 10 months later was unable to get around except on 
crutches. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Under indemnity clause of life policy covering total and permanent disability, 
words “wholly” and “permanently,” when considered with other provisions, refer 
to disability existing continuously for at least 90 days prior to furnishing of proof, 

Indemnity clause provided that on receipt of proof that insured had 
become physically or mentally incapacitated so as to be wholly and per- 
manently unable to engage in any occupation or profession or to perform 
any work for compensation, gain, or profit, and that such disability had 
occurred while policy was in force and prior to policy anniversary near- 
est insured’s sixty-fifth birthday, and had existed for period of 90 days, 
company would pay insured monthly income and would also waive pay- 
ment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

In proving disability under indemnity clause of life policy providing for total 
and permanent disability, reasonable evidence of permanency of disability must be 
accepted and benefit paid so long as such apparent permanency exists. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

6 INSURANCE. 

Under indemnity clause of life policy providing for total and permanent dis- 
ability, insured held entitled to benefit of indemnity on showing he had been 
wholly and permanently disabled from pursuing any occupation or labor for profit 
for 90 days, and that there was reasonable presumption that disability would 
continue for indefinite period; reserving to insurer right, at later time, to require 
proof of continuance of disability. 


(For other cases, see Insurance, Dec. Dig. § 543.) 
Claussen, C. J., and Donegan, J., dissenting. 


Appeal from District Court, Mahaska County; D. W. Hamilton, Judge. 

An action based upon an indemnity ciause in an insurance policy providing 
for the waiver of premiums and the payment of monthly installments during the 
total and permanent disability of the insured. There was a trial to the court 
resulting in a finding and judgment for the plaintiff. The defendant appeals. 

A firmed. 

Devitt, Eichhorn & Devitt, of Oskaloosa, for appellant. 

McCoy & McCoy, of Oskaloosa, for appellee. 


MORTON v. EQUITABLE LIFE INS. CO. OF IOWA. No. 42311. 
Supreme Court of Iowa. April 3, 1934. 
254 Northwestern Reporter 325. 

4. INSURANCE. ; 7 

In action on life policy, at time when evidence was conflicting as to defense 
of suicide, with legal presumption against suicide, court would not have been war- 
ranted in directing verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
5. INSURANCE. 

Coroner's death certificate stating cause of death as suicide by hanging with- 
out using word “probably,” and which was not signed and certified by informant 
or by undertaker, held inadmissible in action on life policy where insurer inter- 
posed defense of suicide (Code 1931, §§ 2319, 2320, 2321). 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 
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6. INSURANCE. 
Statute making certificate of death admissible as presumptive evidence held 
to relate only to facts contained in certificate, and not to statement by coroner 


that cause of death was suicide by hanging, which was opinion or conclusion neces- 
sarily founded on hearsay (Code 1931, § 2431). 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 
9. INSURANCE. 

In action on life policy which precluded recovery if insured committed suicide 
within year of issuance of policy, whether insured committed suicide held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from District Court, Mahaska County; J. G. Patterson, Judge. 

An action upon a life insurance policy containing a provision that there should 
be no liability in the event of suicide of the insured within one year from the 
issuance of the policy. Defense was made on this ground. A verdict was returned 
ior the defendant company. A new trial was granted upon motion of plaintiff. 
From such ruling, the defendant appeals. 

Affirmed. 

Henry & Henry, of Des Moines, and Devitt, Eichhorn & Devitt, of Oskaloosa, 
for appellant. 

McCoy & McCoy, of Oskaloosa, and H. F. Wagner, of Sigourney, for appellee. 

ANDERSON, Justice. 

This is an action upon a life insurance policy for $5,000, issued by the defend- 
ant-appellant upon the life of Frank H. Morton, on September 16, 1931. The 
insured died October 16, 1931. The plaintiff is the widow of the insured and the 
beneficiary named in the policy of insurance. The policy in the action contained 
the following provision: 

“3. Suicide. If within one year from the date of issue the insured shall com- 
mit suicide, whether sane or insane, the liability of the Company shall be limited 
to the amount of premiums paid in cash on this policy.” 

The first premium of $152.30 was paid. The appellant admitted its liability to 
the extent of the premium paid, but denied any other liability under the policy, 
alleging as its defense, that the insured, Frank H. Morton, committed suicide within 
one year from the date of the policy, and that under the provision of the policy 
quoted the liability of the company should be for the premium paid only. 

There was a trial to a jury, and, after the defendant’s motion for a directed 
verdict was overruled, the jury returned a verdict for the defendant. The plain- 
tiff-appellee filed a motion for a new trial, and exceptions and objections to the 
instructions given to the jury by the court, and exceptions and objections to the 
refusal of the court to give instructions requested by the plaintiff-appellee. The 
first five grounds of the motion for new trial presented the grounds that the ver- 
dict is contrary to law, contrary to the evidence, not supported by sufficient evi- 
dence, contrary to the weight of the evidence, and contrary to the instructions of 
the court. Grounds 6, 7, 8, and 10 of the motion allege that the court erred in 
overruling objections interposed by the plaintiff to evidence offered by the defend- 
ant, and in sustaining objections made by the defendant to evidence offered by 
the plaintiff, and in overruling motions made by the plaintiff to strike evidence 
offered by the defendant all “as more fully appears from the shorthand notes of 
the official shorthand reporter, which by reference are made a part hereof.” The 
ninth ground for a motion for new trial alleges that the court erred in permitting 
the introduction, over the objections of the plaintiff, of the certified copy of the 
death certificate, Exhibit I. Grounds 11 and 12 of the motion raise the objections 
and exceptions to instructions Nos. 8 and 1, as given by the court to the jury. 

The plaintiff’s complaint as to instruction No. 8 is to the effect that the court 
erred in admitting the alleged death certificate in evidence for the reason that 
it was not properly certified in accordance with the requirements of the statute; 
that the statements therein contained giving the cause of death as “suicide” and 
“suicide by hanging,” are merely conclusions of the coroner, and that it was 
improper to submit the same to the jury; and that the court should have instructed 
the jury that they must disregard the conclusions of the coroner as to the cause 
ot death as stated in said alleged certificate; that the alleged certificate, if admis- 
sible at all, is only presumptive evidence of the facts therein stated, and that the 
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conclusions of the coroner are not facts, and that under the instruction of the 
court the jury were permitted to consider the conclusions contained in said alleged 
certificate as facts: and that the court should have advised the jury the difference 
between the “conclusions” and the “facts” as stated in said certificate. 

Instruction No. 8 is as follows: 

“The defendant company has introduced in evidence the death certificate of 
Frank H. Morton. As to this you are instructed that our law provides that 
where a death occurs and there is no physician in attendance, the coroner of the 
county is authorized to sign the death certificate; and our law further provides 
that a certified copy of the death certificate may be introduced in evidence as 
presumptive evidence of the facts therein stated, but this presumption is not con- 
clusive and may be rebutted and overcome by the other evidence in the case or 
by facts and circumstances shown on the trial. It is for you to say as to whether 
or not said presumption has been overcome.” 

Appellee’s complaint as to instruction No. 1, as given by the court, is to the 
effect that the court did not properly state the issues to the jury in such instruc- 
tion. That the court in said instruction submitted to the jury in detail the defense 
relied upon by the defendant under the provision of the policy relieving the com- 
pany from liability, if the insured should commit suicide within one year from 
the date of the issuance of the policy, but did not refer to or call the jury’s atten- 
tion to the provision of the policy relied upon by the plaintiff, to wit, that the 
company agreed to pay the beneficiary $5,000 upon the surrender of the policy 
and the receipt of due proof of the death of Frank H. Morton; that the court 
covered the provision of the policy upon which the defendant was relying to defeat 
recovery, but did not state to the jury the provision of the policy upon which the 
plaintiff was relying for recovery. 

The motion for a new trial was sustained by the court generally and without 
any comment or indication as to which ground or grounds of the motion it based 
its ruling. From such ruling, the defendant-appellant prosecutes this appeal. 

[1] It is the settled law of this state that the Appellate Court will not ordinarily 
interfere with the discretion of the trial court in granting a new trial. It must 
appear clearly that there has been an abuse of the discretion lodged in the trial 
court before this court will interfere with a ruling granting a new trial. The fact 
that the trial court has had the witnesses before it, heard their testimony, had 
opportunity to observe the effect of the evidence and the general conduct of the 
trial, places the trial court in a much better position to pass upon the question a> 
to the right of a new trial than this court can be by presentation of the issues upon 
appeal. Resultantly, we have been very reluctant to interfere with the action of 
trial courts in granting motions for new trials. Brooks v. Brotherhood of American 
Yeoman, 115 Towa, 588, 88 N. W. 1089; Holland v. Kelly, 149 Iowa, 391, 128 N. W. 
1089; Holland v. Kelly, 149 Iowa, 391, 128 N. W. 338; Royer v. King’s Crown 
338; Royer v. King’s Crown Plaster Company, 147 Iowa, 277, 126 N. W. 168: 
Post v. City of Dubuque, 158 Iowa, 224, 139 N. W. 471; Woodbury Co. v. Dough- 
erty & Bryant Co., 161 Iowa, 571, 143 N. W. 416; Thomas v. Illinois Central R. 
Co., 169 Iowa, 337, 151 N. W. 387; Rupp v. Kohn, 210 Iowa, 969, 232 N. W. 174. 

[2] The court can set aside a verdict on its own motion. Thomas vy. Illinois 
Central R. Co., supra. 

[3] While no one ruling may in itself constitute error sufficient to set aside a 
verdict, yet when taking the whole record and considering all the rulings and excep- 
tions together, in connection with the knowledge and observation of the trial court 
as to the course and conduct of the trial, the trial court may conclude, and prop- 
erly so, that there has not been a fair trial, and that the losing party is entitled 
to another hearing. Holland v. Kelly, 149 Iowa, 391, 128 N. W. 338. 

[4] Appellant’s first contention is that the trial court should have directed a 
verdict for the defendant. We are unable to see any merit in this contention. On 
the record as it stood at the time defendant’s motion to direct a verdict was made, 
there was a conflict in the evidence on the defense interposed by the defendant, 
that is, as to whether the insured had committed suicide. On the face of the 
record at that time, with the legal presumption existing against the act of suicide, 
the court would not have been warranted in directing a verdict for the defendant. 

Defendant's next contention is that the court erred in sustaining the plaintiffs 
motion for a new trial for the reason that the evidence showed as a matter of 





Life] Morton v. Equitable Life Ins. Co. of Iowa 681 


law that the insured committed suicide; and that the defendant was entitled to 
an affirmative holding by the court to this effect. And for the further reason that, 
in sustaining plaintiff's motion for a new trial on any of the grounds stated in the 
motion, was error. The defendant contending that only four of the grounds for 
a new trial were specific enough to demand the attention of the court. 

We have heretofore indicated the grounds of the motion. The defendant- 
appellant only argues four of them. Many of the grounds not argued go to the 
rulings of the trial court in the admission and exclusion of testimony. We have 
tead the transcript, which has been certified to us, carefully, and we are constrained 
to say that there are many errors and inconsistencies in the rulings of the trial 
court upon the admission or exclusion of testimony. It would extend this opinion 
to unnecessary length if we should attempt to point out and discuss the many 
rulings of the trial court of which the plaintiff had just cause to complain, and 
if the trial court had based its ruling upon errors committed in ruling upon the 
admission or exclusion of testimony, in our judgment, it should not be disturbed. 

One of the grounds for new trial was that the court erred in permitting the 
introduction of the death certificate, Exhibit I. 


Section 2319 of the Code makes it the duty of the undertaker or other person 
in charge of the funeral to see that a properly executed death certificate shall be 
filled out and filed with the local registrar of the district in which the death 
occurred. And section 2320 provides the form of such death certificate. Para- 
graphs 1 to 14 of section 2320 provide for the ecrtification of personal particulars 
including place of death, full name, residence, sex, color, conjugal condition, date 
of birth, and names of father and mother. Paragraph 15 provides for the name 
and address of the informant as to the foregoing data. Part 2 of the section 
including paragraphs 16 to 20, inclusive, provides that there shall be stated the 
date of death, period of medical attendance, cause of death, length of residence 
in the state; and this information shall be certified by the physician or official 
making the certification. Part 3 of the section consists of paragraph 21 to 23, 


inclusive, and provides that there shall be stated the place of burial, date of burial; 


and that this data shall be certified by the undertaker or person acting as such. 

Section 2321 cf the Code provides that the personal particulars shall be 
obtained from the person best qualified to supply them; that the death and last 
sickness particulars shall be furnished by the physician or in the absence of such 
person, by the coroner. The burial particulars shall be supplied and certified by 
the undertaker. And the section further provides that “each informant shall cer- 
tify to the particulars supplied by him by signing his name below the list of items 
furnished.” 
Paragraph 18 of section 2320 provides for a showing as to the course of disease 
sequence of causes resulting in the death, and further provides that: “Causes 
ot death which may be the result of either disease or violence shall be carefully 
defined; and if from violence, the means of injury shall be stated, and whether 
(probably) accidental, suicidal, or homicidal.” 

Section 2431, which is in another chapter of the Code, provides that: “Any 
certified copy of the record of a birth, death, or marriage, made under this 


chapter, shall be presumptive evidence in all courts and places of the facts therein 
stated.” 


Certified copy of the death certificate involved in this case was not certified 
or signed by any person except the coroner. Incidentally, he was deceased at the 
time of the trial. The personal particulars provided for in the first 14 paragraphs 
of part 1 of section 2320 are not signed or certified by any one, however, it was 
indicated by typewriter that the informant was Mrs. Ada Morton. In giving the 
details of the death and cause thereof, as required by paragraph 18 of the section, 
the coroner used the words “suicide by hanging,” and in another place “suicide.” 
It will be noticed that the word “probably” as occurs in the statute was not used. 

It also appears that the certification of burial particulars was not made by 
or over the signature of the undertaker. 

Notwithstanding the fact that section 2321 provides that “each informant 
shall certify to the particulars supplied by him by signing his name below the list 
of items furnished,” and notwithstanding the omission of the word “probably,” 
the defendant-appellant insists that this death certificate was admissible in evi- 
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dence under the provisions of section 2431, as presumptive evidence of the facts 
therein stated. 

The plaintiff interposed proper and sufficient objection to the introduction of 
this death certificate when it was offered in evidence. 

[5] We do not think that this death certificate sufficiently complies with the 
provisions of the statute to make it admissible in evidence. We do not think that 
the coroner should be permitted to state the cause of death as “suicide” or “suicide 
by hanging” without using the word “probably” as appears in the statute. Neither 
do we think the certificate is sufficient if it is not signed and certified by the 
informant, and also by the undertaker. Neither do we think that-‘the statement 
of the cause of death or the probable cause thereof is a statement*of fact as is 
contemplated in section 2431, making such certificate presumptive evidence of the 
facts therein stated. The statutes providing for the making and filing of certifi- 
cates of birth, death, and marriage are for the purpose of perpetuating testimony 
as to such facts and data as are specific and known, but do not contemplate the 
perpetuating of hearsay testimony, which is merely conclusions or opifiions of the 
person or persons making them. The statement in the death certificate in this 
case certified by the coroner, as to the cause of death, is necessarily, and especially 
in this instance, a conclusion, and not a statement of fact. It was not made by an 
expert or one qualified to state even a probable conclusion. It is our opinion that 
the death certificate was not admissible as evidence in this case, and that the court 
erred in admitting it and oe it to the jury. 

In Michalek v. Modern B. of A., 179 Iowa, 33, 161 N. W. 125, we had under 
consideration the admissibility of the statement of a coroner as to his opinion 
concerning the death in question. This was before the enactment of the present 
statutory provisions. However, we said in that case that while we had sustained 
the admissibility of a coroner’s finding in some cases, we did not assent to such 
holding, but that we had not gone to the extent of holding that an opinion included 
in a report to an administrative board or commission having no interest therein 
or official duty in connection with the death of the deceased except as an item in 
the compilation of a table of vital statistics, was admissible as evidence in a pro- 
ceeding to determine civil rights. And we there said that the facts and contents 
of such reports to the state board of health are clearly hearsay. In the case of 
State v. Flory, 198 Iowa, 75, 199 N. W. 303, which is cited and relied upon by 
the defendant-appellant, we did hold that a certified copy of the death certificate 
prepared by the coroner and made a part of the vital statistics records was admis- 
sible, but that case involved a charge of murder. The state was prosecuting Flory 
for murder. The public interest and welfare was involved. The case was not 
between private parties and no private interests or rights were involved. The case 
now before us is a civil action where property and frivate rights are involved. 
We think that the case of Wilkinson v. National Life Ass’n, 203 Iowa, 960, 211 
N. W. 238, 242, modifies the ruling in the Flory Case, and determines the question 
we have under discussion in this case. In the Wilkinson Case, which was decided 
later than the Flory Case, we reviewed the cases, quite thoroughly, involving the 
question we here have under discussion, and there held that the verdict of the 
coroner’s jury in an action on a policy of insurance, is not admissible on the issue 
as to the mere of death. In that case we quoted from the case of Michalek v. 
Modern B. of A., 179 Iowa, 33, 161 N. W. 125, as follows: 

“This court has sustained the admissibility, in such cases, of the verdict of 
a coroner’s jury—an extreme holding to the propriety of which the writer does 
not assent; but it has never yet taken the step beyond that limit which is required 
to give admissibility in evidence of such officer’s opinion or of his report of such 
opinion to an administrative board or commission having no interest therein or 
official duty in connection with the death of the deceased, except as an item in the 
compilation of a table of vital statistics.” 

We further said in the Wilkinson Case: 

“The proceedings (coroner’s) have no reference to and are not intended for 
the ascertainment of civil rights or liabilities. The parties interested in such 
rights or liabilities are not before the coroner’s jury, at least by virtue of their 
interests. Such interests are not before the coroner’s jury for determination, nor 
are the parties to them as such before the court or heard. The finding in most 
cases must be as to such parties merely an opinion and hearsay. Certainly, it is 
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not, as between them, a judicial determination. The coroner has not the means, 
nor has he, as to civil rights involved, the knowledge essential to a judicial 
inquiry. The proceedings are not conducted for the purpose of determining civil 
rights nor in a manner adapted to the ascertainment of the facts determining 
such rights. The proceedings are informally and often carelessly conducted. In 
this case the verdict could have been no other than a mere ex parte conclusion 
of the men who. happened to constitute the coroner’s jury and founded on hear- 
say so far as the parties to this controversy are concerned. The great weight of 
authority is opposed to the admissibility of the proceedings on the inquest and 
verdict, as evidence of the cause of death in a later civil proceeding. We are of 
the opinion that the reception of the proceedings in the inquest and the verdict 
was error.” (Citing a large number of cases.) We further said, “The expressions 
in our cases referred to, to the effect that the inquest or verdict is admissible, 
do not correctly state the law and are overruled.” 

[6] It seems to us that there is much more reason for excluding a death 
certificate containing not facts, but hearsay, opinion and conclusion, than there 
is for excluding the proceedings of a coroner’s jury. And we are of the opinion 
that section; 2431 making certificates of birth, death, or marriage admissible as 
presumptive evidence in all courts, relate only to the facts as contained in such 
certificate, and not as to any statement therein that is purely and clearly an 
opinion or conclusion and necessarily founded on hearsay. 


In Backstrom v. New York Life Ins. Co., 183 Minn. 384, 236 N. W. 708, the 
court had under consideration the admission of a death certificate such as the 
one in the case at bar in which the cause of death was given as “suicide by 
firearm.” The Minnesota statutes contained provisions similar to those of Iowa, 
providing ‘for the preparation and filing with the registrar of vital statistics, of 
a certificate of death, giving the facts and time of death, the disease, or injury, 
causing death, and, if from violence, the means and circumstances of the injury 
and whether indicating accident, suicide, or homicide. Minnesota also had a 
statutory provision making a certified copy of such death certificate prima facie 
evidence of the facts therein stated, in all the courts of the state. In the cited 
case death was caused by gunshot wound. The death certificate recited that the 
cause of death was “suicide by firearm.’ The death certificate was offered in 
evidence: by the defendant company, the court said, in order to get before the 
jury “the coroner’s opinion that the wound was inflicted by the insured himself.” 
The Sapreme Court of Minnesota said: “Is this a ‘fact’ of which the certificate 
is made prima facie evidence by statute? It will be observed that the statute 
requires, in cases of- death by violénce, that the means and circumstances be 
stated. * * * Did the Legislature intend by this statute to change the rules 
of evidence in suits between private individuals by including with the ‘facts’ stated 
to be prima facie evidence the ‘indications’ which the coroner, physician, registrar, 
or subregistrar might infer from the facts discovered? The statute does not say 
that the certificate shall be prima facie evidence of all the matters required to be 
incorporated therein. In making the certificate prima facie evidence, it confines 
itself to ‘facts’ and makes no reference to ‘indications,’ inferences, or conclusions 
drawn by the certificate maker. As to the cause of the gunshot wound, the cer- 
tificate necessarily stated either matter which rested in hearsay or the opinion of 
the maker on a subject which under the rules prevailing prior to this statute 
was not a proper subject of either hearsay or opinion evidence. * * * Certain 
exceptions to the hearsay and opinion rules are recognized from necessity, but 
we are traditionally reluctant to add to those exceptions in relation to matters 
which have been consistently left for courts or juries to decide without that class 
of evidence. That very reluctance makes it improbable that the Legislature 
intended to depart from established rules in a statute of this kind. * * * 
Thompson v. Thompson, 218 U. S. 611, 31 S. Ct. 111, 54 L. Ed. 1180, 30 L. R. A. 
(N. S.) 1153, 21 Ann. Cas 921. * * * We are not persuaded that the Legis- 
lature inteided that the conclusions and inferences drawn by the certificate maker 
as to whether the violence was suicidal, homicidal, or accidental, should be prima 
facie evidence thereof between private parties. That information in the certificate 
is obviously for the compilation of vital statistics. We therefore hold that the 
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trial court should have sustained the objection to the admission of the medical 
certificate in so far as it reads, ‘suicide by firearm.’ ” 

To the same effect see the case of Beglin v. Metropolitan Life Ins. Co., 173 
N. Y. 374, 66 N. E. 102, and the cases cited therein. Also Brotherhood of 
Painters, etc. v. Barton, 46 Ind. App. 160, 92 N. E. 64; Omaha & C. B. St. R. 
Co. v. Johnson, 109 Neb. 526, 191 N. W. 691: Massachusetts Protective Ass’n 
v. Cranford, 137 Miss. 876, 102 So. 171; Oklahoma Aid Ass’n y. Thomas, 125 
Okl. 190, 256 P. 719. In the last cited case the Oklahoma court held that the 
death certificate provided for by statutes similar to ours, and which made the 
same prima facie evidence of the facts therein stated, applies only to questions 
arising under the.statutory provisions so far as they involve public rights and 
public health, but do not change the statutory and common-law rules of evidence 
in controversies between private parties growing out of contract. And the court 
there held that a certified copy of the death certificate is not admissible in an 
action upon an insurance policy for the purpose of showing suicide. There are 
many other courts pronouncing the same doctrine and rule, but in some of these 
the statutory provisions that we have mentioned were absent, and no further 
benefit would result from further citations. 

[7] What we have said necessarily works an affirmance of this case and it is 
unnecessary to mention further grounds upon which the motion for new trial was 
based. However, we might indicate that instruction No. 1, as given to the jury 
by the court was not a full and complete statement of the issues, and, while this 
aione might not be sufficient upon which to base an affirmance, the instruction 
should be criticized. 

[8] There was probably also error committed by the court in permitting 
defendant’s counsel to read from a medical work and then ask his own witness 
if he agreed with the statement as read to the jury. The witness, a doctor, had 
testified as to the substance of the text later read to him, ard we are of the 
opinion that the court should not have permitted the reading cf the text, and so 
doing was error. We have held that medical works are not admissible in evi- 
cence, but there are exceptions to that rule, as where a witness bases an opinion 
upon some medical authority, rather than his personal experience and education, 
he may be cross-examined in regard to the teachings of recognized authorities 
to test the accuracy of his knowledge. Bixby v. Railway & Bridge Co., 105 Iowa, 
293, 75 N. W. 182, 43 L. R. A. 533, 67 Am. St. Rep. 299; Stewart v. Equitable 
Mut. Life Ass’n, 110 Iowa, 528, 81 N. W. 782; State v. Peterson, 110 Iowa, 647, 
82 N. W. 329: Cronk v. Wabash Railroad Co., 123 Iowa, 349, 98 N. W. &84: 
State v. Donovan, 128 Iowa, 44, 102 N. W. 791; Etzkorn: v. City of Oelwein, 
142 Iowa, 107, 120 N. W. 636, 19 Ann. Cas. 999; Ingwersen v. Carr & Brannon, 
180 Towa, 988, 164 N. W. 217. 

[9] In view of the fact that a retrial of this cause must be had, we refrain 
from a discussion of the evidence. We might mention, however, that there was 
a serious controversy in the testimony of the doctor experts as to whether death 
was or was not suicide, and that such controversy and conflict in the evidence 
clearly presented a question for the determination of the jury. 

It follows from the foregoing discussion that the district court did not err 
in granting the plaintiff's motion for new trial. Affirmance necessarily follows. 

Affirmed. 

Claussen, C. J., and Stevens, Albert, Kindig, and Kintzinger, JJ., concur. 





COMMONWEALTH LIFE INS. CO. v. STANLEY. 
Court of Appeals of Kentucky. March 6, 1934. 
69 Southwestern Reporter (2d) 369. 
1. INSURANCE. 


Paid-up life policy would not lapse for default in payment of future pre- 
miums, since there could be no future premium after policy had become fully 
paid up: there being no such thing as lapsed paid-up policy. 

“Future premicms” are essentially different from “annual interest,” 
notwithstanding some cases treat provisions for payment of interest on 
notes given for entire premium as equivalent to a premium. 

(For other cases, see Insurance, Dec. Dig. § 401.) 
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2. INSURANCE. 

Where insured, who borrowed upon paid-up life policy, agreed to take cash 
surrender value in settlement of debt upon default in payment of future pre- 
miums, insurer could not cancel its liability on default in payment of interest, 
since beneficiary was entitled to proceeds of policy minus amount of debt owing 
‘nsurer. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

Appeal from Circuit Court, Whitley County. 

Action by Mrs. Earle Stanley against the Commonwealth Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Batson, Cary & Welch, of Louisville, and Stephens and Steely, of Williams- 
burg, for appellant. 

Pope & Upton, of Williamsburg, for appellee. 

STANLEY, Commissioner. 

A policy for $1,000 on the life of W. B. Stanley, issued by the appellant, 
hecame paid up on February 6, 1931. It is specified in the policy that the cash 
surrender and loan value at that time would be $370. On February 21, 1931, the 
insured borrowed that sum and executed a note payable August 6, 1931, with 
interest from maturity, and an assignment of the policy as collateral security. 
Payment of interest in advance on loans made on the policy was stipulated 
therein. Some time about August 6th the insured was notified that his interest 
was payable. Again on August 22d he was advised that it was due, but was 
subject to a credit for dividends amounting to $7.14, and that, if he would send 
a check for the balance of $15.06, he would be given a receipt therefor. There 
is an issue whether these notices were received. On November 9th, by registered 
letter, the insured was advised that the dividends had been applied to the interest, 
and it was thereby paid to December 2, 1931. He was further notified that, unless 
he paid the balance of interest on or before that date, his policy would lapse, 
the company would be relieved of further liability, and the note would be marked 
void and the policy canceled. He received this letter, but ignored the advice and 
warning. The insured died about two months later, and payment of the insurance 
was resisted upon the ground that the policy had been canceled on December 
2d by the application of the reserve value to the satisfaction of the loan against 
it. Upon the trial of this suit to recover the face of the policy, less the indebted- 
ness, the court directed a verdict for the plaintiff, and the defendant appeals. 

The mutual rights and powers of the parties are, of course, to be found in 
the contracts. The only. provision in the policy pertaining to the lending of 
money upon it is that, under certain conditions as to its age and existence, the 
company would lend the insured, with the policy as collateral, the designated sum, 
the interest being payable in advance to the next anniversary of the policy. It is 
also provided: “If a loan is obtained upon this Policy, the Insured thereby elects 
to take the Cash Surrender Value in settlement thereof upon default in payment 
of future premiums.” The note merely states that it is secured by an assignment 
of the policy, identified by its number, and that “this loan is made from and out 
of the reserve on said policy.” The first paragraph of the “Policy Loan Agree- 
ment and Policy Assignment,” which was signed by the insured and beneficiary, 
identifies the loan and assigns the policy to secure the note and interest. The 
remainder of that instrument is as follows: 

“Said loan is made under and on the terms, conditions and provisions con- 
tained in said policy, and in the event said loan is paid by the application by 
‘he Company thereto of any Cash Surrender Value in the manner set forth in 
said policy, any excess of Cash Surrender Value remaining after said applica- 
tion, shall be paid to the insured in cash within thirty days after the grace period 
allowed on the premium has expired, said thirty days being stipulated between 
the parties as a reasonable opportunity offered the insured to apply for the rein- 
statement of his lapsed policy in accordance with the provisions thereof; and 
the insured hereby elects to accept any such payment in lieu of any paid up or 
extended insurance. In consideration of said Company waiving the deposit of 
said policy with it, the undersigned hereby agrees that its rights shall in no 
manner whatever be prejudiced by such waiver.” 
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We are not concerned with those cases wherein there was a stipulation such 
as that whenever the loan and accrued interest should equal the cash surrender 
value of the policy the insurance would be canceled in satisfaction of the debt 
{as was the contract in Northwestern Mutual Life Insurance Company v. Barker's 
Executrix, 241 Ky. 490, 44 S.W.(2d) 292, 294], or where it was agreed that the 
dolicy might be canceled upon nonpayment of the loan by applying the cash sur- 
render value. See annotation, 18 A. L. R. 1145. Closer to the present case are those 
in which the contract provided that, upon the failure to pay interest on a loan at 
a certain time, the policies would be canceled, which provision has been held 
void as being a penalty. St. Louis Mutual Life Insurance Company v. Grigsby, 
10 Bush, 310; Northwestern Mutual Life Insurance Company v.Fort’s Adm’r, 
82 Ky. 269; and New York Life Insurance Company v. Curry & ‘Bro., 115 Ky. 
100, 72 S. W. 736, 24 Ky. Law Rep. 1930, 61 L. R. A. 268, 103 Am. St. Rep. 
297. To the same effect are Holman y. Continental, etc., Insurance Company, 54 
Conn. 195, 6 A. 405, 1 Am. St. Rep. 97: Cole v. Knickerbocker Life Insurance 
Company, 63 How. Prac. (N. Y.) 442; Eddy v. Phoenix Mutual Life Insurance 
Company, 65 N. H. 27, 18 A. 89, 23 Am. St. Rep. 17; Travelers’ Insurance Com- 
pany v. Lazenby, 16 Ala. App. 549, 80 So. 25, certiorari denied in 202 Ala. 207, 
80 So. 29 (set out at length in the annotation in 18 A. L. R. at page 1149); 
Couch, Cyl. of Insurance Law, § 649: 37 C. J. 17. 


{1] There is nothing anywhere in this entire contract of lending and pledging 
in which it is stipulated or agreed, expressly or inferentially, that the company 
could convert the policy, or appropriate the pledgor’s property in satisfaction of 
the debt upon his failure to pay either the principal or the interest. It is only 
provided that the insured would elect to take the cash surrender value in settle- 
ment of his debt upon default in the payment of “future premiums.” There could 
be no future premiums after the policy had become fully paid up. So far as the 
contract of insurance was concerned, it had been fully executed by the insured. 
There is no such thing as a lapsed paid-up. policy. Travelers’ Insurance Company 
v. Lazenby, supra. 

“Future premiums” are essentially different from “annual interest,” although 
there are a few foreign cases which treat provisions for payment of interest on 
notes given for the entire premium as equivalent to a premium; but these cases 
did not involve paid-up policies, and there were continuing obligations to pay 
premiums. The only case directly in point, so far as our research has gone, is 
Gardner v. Union Central Life Insurance Company (C. C.) 5 F. 430, 433. A 
paid-up policy for a term was issued in consideration of the surrender of a policy 
with another company, which had been taken over, and the agreements hy the 
insured to pay annual interest on a loan during the continuance of the term. One 
of the conditions of the policy was that the premiums should be paid when due, 
and another was that, in case of violation of any of the conditions (including 
that one), the policy should become null and void. Citing our Grigsby Case, the 
United States court said: “It certainly could not be claimed that such interest 
should be treated as a premium to be paid upon the paid-up policy.” Continuing, 
it was written: “It would seem clear that the parties to this paid-up policy 
regarded this sum of $403 as a loan, and they made no provision for the for- 
feiture of the policy for the non-payment of the interest thereon; and it would 
be a strained construction to say that the interest provided for in the body of 
the policy was a premium, within the letter or spirit of the third condition, the 
non-payment of which would make a forfeiture of the policy which had been 
paid up. This construction works no injustice to the defendant, for its debt, with 
the interest, is a lien upon the policy; it must be deducted, and the plaintiff 
receives only the balance, which seems his equitable right. Brooklyn L. Ins. Co. 
v. Dutcher, 95 U. S. 269 [24 L. Ed. 410].” 

In the absence of an agreement to set off the value of the policy, that is, the 
collateral, against the debt, we may look toward the law of pledges generally 
with the modification necessary to adapt it to the peculiar nature of a life insur- 
ance policy. As is said in Northwestern Mutual Life Insurance Company V. 
Barker’s Executrix, supra: “In this field of business an insurance company has 
no greater privileges or rights than banks and other money lending agencies. 
Emig’s Adm’r v. Mutual Benefit Life Ins. Co., 127 Ky. 588, 106 S. W. 230, 32 
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ky. Law Rep. 484, 23 L. R. A. (N. S.) 828. This is particularly true when the 
contingencies of a nonpaid-up policy are absent. New York Life Ins. Co. v. 
Curry, 115 Ky. 100, 72 S. W. 736, 24 Ky. Law Rep. 1930, 61 L. R. A. 268, 163 
Am. St. Rep. 297. The company in lending money on such a policy has the best 
and safest sort of investment. Its liability for the face of the policy is as certain 
as death and that certainty attaches to its security.” 

[2] In Jones on Collateral Securities, § 589, the several remedies of a creditor 
and pledgee are given with this qualification: “The remedy by sale, however, does 
not apply in case of pledges of negotiable paper and other choses in action 
which have no recognized market value unless a special power of sale be given.” 
In Mutual Life Insurance Company of Kentucky v. Twyman, 122 Ky. 513, 92 
S. W. 335, 97 S. W. 391, 28 Ky. Law Rep. 1153, 30 Ky. Law Rep. 90, 121 Am. 
St. Rep. 471, the assignment of a paid-up policy to secure a loan stipulated that 
it was “assigned and surrendered to said company for cancellation in satisfaction 
of this note, and in settlement of the cash surrender value of said policy.” After 
default in the payment of interest, the company calculated its cash surrender 
vaiue and applied it on the debt and tendered the balance, $5.47, to the insured, 
which was- refused. The company sued him and the beneficiary to compel its 
acceptance. The court expressed the opinion that, “notwithstanding his failure 
to pay the note at its maturity, appellant had not the arbitrary right to forfeit 
or cancel the policy at its own option.” Of like effect in New York Life Insur- 
ance Company v. Curry & Bro., supra. In the Twyman Case it was declared that 
the company should, “like any other creditor holding a debt secured by lien, have 
resorted to a court of equity for the enforcement of its rights.” It is further 
said that, because of the nature of a life insurance policy, it would not be 
ordered sold as other collateral or mortgaged property, but the court could decree 
its cancellation upon allowing to the insured its full cash surrender value less 
the debt. But whatever the remedy might be under a contract of assignment and 
pledge such as we have involved here is not a matter of concern now. Certain 
it is that the company did not have the right on its ipse dixit to cancel its liability 
on the default in the payment of interest and that too which had not been earned. 
It had no right to do so under its contract. It had no right to do so under the 
law. 

We may conclude the opinion with this excerpt from the Barker Case, supra: 
“The courts will not aid nor will they permit the enforcement of a penalty for 
the nonpayment of a debt or the exaction of an oppressive and unconscionable 
bargain with a debtor by reason of his necessitous circumstances. Such is the 
consistent view of the proper administration of justice. Principle and authority 
demand fair dealing by an insurance company with its policyholders as well as 
by a creditor with his debtor. The application of that rule, reinforced as it is by 
the conventional attitude of the courts towards forfeitures and the protection 
of impecunious debtors, makes it readily apparent that the attempt to cancel this 
policy under the conditions cannot be sustained. By reason of the peculiar rela- 
tionship existing between an insurance company and its borrowing policyholder— 
especially where he had fully performed his part of the insurance contract by 
paying all the premiums required—where its action offends good conscience, it 
should be’ held to a strict accountability. We have no difficulty in reaching the 
conclusion that the act of the company in forfeiting the policy was unwarranted 
and unjustified.” 

The judgment is affirmed. 

Whole court sitting. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES vy. HALL. 
Court of Appeals of Kentucky. March 20, 1934. 
69 Southwestern Reporter (2d) 977. 
?. INSURANCE. 
Employer taking out group insurance for employees was not agent of in- 
surer, and therefore employer's knowledge of age of employee claiming dis- 
ability benefits was not imputed to insurer (Ky. St. § 633). 


(For other cases, see Insurance, Dec. Dig. § 378[2].) 
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2. INSURANCE 

Employee accepting group insurance contract made between employer and 
insurer is bound by terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

INSURANCE. 

Insurer under group policy deld not estopped to assert defense of employee's 
age, in action for disability benefits, where policy and pamphlet distributed by 
employer expressly provided age limit with reference to disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

5 INSURANCE. 

Book of rules prepared and distributed solely by employer may 
against insurer, be treated as part of group insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

INSURANCE. 

Policy must be construed according to its plain meaning, and rule of liberal 
construction does not authorize making new contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

7. INSURANCE. 

Employee held bound by provision in employer’s group insurance policy limit- 
ing disability benefits to age 60, though employee was over 60 when policy was 
issued (Ky. St. § 633.) 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from Circuit Court, Johnson County. 

Action by Jerry Hall against the Equitable Life Assurance Society of the 
United §tates. Judgment for plaintiff, and defendant appeals. 

Revdrsed and remanded. 

William Marshall Bullitt, Bruce & Bullitt, and E. B. Cochran, all of Louis- 
ville, for appellant. 

J. L. Harrington, of Paintsville, for appellee. 

RATLIFF, Justice. 

On June 1, 1932, the Equitable Life Assurance Society of the United States, 
hereinafter called the Equitable, issued a group insurance policy to the Consol- 
idation Coal Company, hereinafter called the Coal Company, by the terms of 
which policy it insured all the employees of the employer, Coal Company, who 
shall have elected, as certified by the employer to the Insurance Company, to 
participate in the group life insurance offered to all the employees of the classes 
specified in the insurance plan. The first clause of the policy provided $2,000 to 
be paid to the beneficiary of the employee in case of death. The second clause 
provided for the payment of $36.24 per month for a period of 60 months in the 
event of total and permanent disability of an employee under age 60. Another 
clause provided for the payment of $12 a week for a period of not more than 13 
weeks for temporary disability. 

Appellee, Jerry Hall, plaintiff below, one of the insured employees oi the 
Coal Company, instituted this suit in the Johnson circuit court alleging in his 
petition that, while the insurance policy was in effect, on the 30th day of March, 
1932, he became totally and permanently disabled by ‘disease of the heart usually 
termed heart trouble, and general disease of the body, and was totally and per- 
manently prevented from engaging in any work of financial value, and shed 
that he recover under the total and permanent disability clause of the policy 
in the sum of $2,174.40. He further alleged that he was over the age of 60 years 
at the time the Equitable issued to him the policy, but further alleged that his 
age was known to his empioyer, the Consolidation Coal Company, and, with this 
knowledge, the defendants issued the policy and accepted the premiums there- 
tor, and therefore they are estopped to complain of his age. The Equitable 
denied knowledge of appellee’s age, and defended on the ground that he was 
over the age 60 at the time the policy was issued, and therefore not entitled to 
recover under the total and permanent disability clause. The trial resulted in 
verdict and judgment for appellee in the sum of $36.24 per month as stated 1 
that clause of the policy, until the total sum of $2,174.40 shall have been paid, 
reserving, however, the right of the Equitable to have the case redocketed for 
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the purpose of determining whether or not appellee has recovered from his dis- 
ss in which event the payments would be suspended. The Equitable 
appeals. 

[1] It is insisted for appellee that the Consolidation Company, the employer, 
was the agent of the Equitable, and knowledge of the agent would be imputed 
to the principal. The court instructed the jury that it could not find for plain- 
liff unless they believed from the evidence that the defendant through’ its 
agents knew the plaintiff was over 60 years of age at the time the policy was 
issued and with that knowledge issued the policy and received the premium 
thereon. Obviously the court gave this instruction on the theory that the em- 
ployer Consolidation Coal Company, was the agent of the Equitable. We can- 
not concur in that theory. 

Kentucky Statutes, § 633, defining who shall be deemed agents, does not ap- 
ply to employers who obtain group insurance for the benefit of their employees. 
The state of Arkansas has a statute similar to the Kentucky statute, supra. In 
construing the Arkansas statute, the Supreme Court of that state held that the 
statute did not make the employer the insurance company’s agent. Connecticut 
General Life Ins. Co. v. Speer, 185 Ark. 615, 48 S.W.(2d) 553, 554. The court 
said: “It is sufficient to say that similar contracts of insurance under the group 
plan have been construed not to constitute the insured (employer) as agent of 
the insurer to solicit applications for insurance from its employees,” and citing 
Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 136 A. 400, 50 A. L. R. 1276; 
_ Leach v. Metropolitan Life Ins. Co., 124 Kan. 584, 261 P. 603. See, also, Joiner 

v. Metropolitan Life Ins. Co., 40 Ga. App. 740, 151 S. E. 540. 

In Duval v. Metropolitan Life Ins. Co., 82 N. H. 545, 136 A. 400, 404, 50 A. 
1.. R. 1276, the court, in considering the argument that the employer was the 
agent of the insurer, said: “The employer holds the master policy, not for, but 
rather against, the insurer. * * * There is nothing sinister in such a situation. 
Their interests are not adverse, but common. * * * The insurance was some- 
thing the employer and employees were to obtain by their joint efforts. It was 
not something the employer was engaged in getting as a representative of the 
insurer. * * * There is nothing in the situation or conduct of the parties from 
which an implied general agency on the part of the employer to make repre- 
sentations or waive rights for the insurer could be found.” 

In the case of Peyton v. Metrapolitan Life Ins. Co., 148 So. 721, the Court 
of Appeals of Louisiana held that the employer’s action in carrying the employee 
on the pay roll from September, 1926, until April, 1931, after he became 60 
years of age, did not waive the age 60 provisions of the group policy, and did 
not work an estoppel against the insurer on the theory of agency. 

If the relation of principal and agent exists between any two of the three 
parties involved, the insurer, the employer, and employee, it could be more logic- 
ally said that such agency is between the employer and employee. The employer 
obtained the insurance for the benefit of its employees. The employer is not in- 
terested financially or otherwise in the insurance company, but it is interested 
in securing the benefits of insurance for its employees. Thus it will be seen 
that the relation of principal and agent existed between employer and employee 
and not between employer and insurer. 

[2] Moreover, it must be remembered that the contract in issue is one be- 
tween two parties (Consolidation Coal Company, employer, and the Equitable, 
insurer) for the benefit of third parties, of which class the plaintiff is one. The 
plaintiff has the right to sue on such contract, but the rule in such cases is: 
‘One who sues on a contract made for his benefit must accept the contract as 
it was made.” Kingsland y. Missouri State Life Ins. Co. (Mo. App.) 66 S.W. 
(2d) 959, 961; 13 C. J. 712, par. 1819. 

The appellee, Hall, was not a party to the contract which was made be- 
tween his employer and the Equitable for his benefit, and, having accepted the 
contract, he is bound by the terms thereof as entered into between the contract- 
ing parties. He had no contractual relation directly with the Equitable except 
the individual certificate issued to him based upon the group policy, both of 
Which plainly limited compensation for total and permanent disability to em- 
ployees under age 60. 

_ [3, 4] It is next insisted that appellant is estopped to defend on the ground 
ot appellee's age because of a pamphlet or book of rules which was distributed 
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by the employer, Coal Company, among its employees, including appellec, where- 
in it was stated, among other things: “* * * There is no age limit and every 
employee on the payroll may secure the insurance regardless of his occupation, at 
a cost which is many times less than the premium for individual insurance.” (Our 
italics.) But immediately following the above statement it is further stated in 
the same book: 

“Q. 2. What benefits does the employee receive under the plan? 

“A. 1. Death Benefit: Payment of full amount of the insurance to the desig- 
nated beneficiary upon death of the employee, or 

“2. Total and Permanent Disability Benefit: If the employee becomes totally 
and permanently disabled prior to age 60, while still insured, the insurance is pay- 
able to him in monthly installments, as shown in the following table. Payments 
are due from the date of total and permanent disability.” (Our italics.) 

Also under paragraphs 6 (b) of the booklet under the heading “Benefits” is 
the following: “Total Permanent Disability—In the event of total permanent dis- 
ability, resulting from bodily injuries or disease, before the insured employee attains 
the age of sixty, no further premium will be collected and the principal sum of the 
Group Life Insurance will be paid to the insured in monthly installments of not 
less than $50.00 each.” (Italics ours.) 

Appellee stated in his testimony that a representative of the Coal Company, 
his employer, delivered to him a copy of the booklet above referred to, one or 
two days before they gave him the policy. He admitted that he read the above- 
quoted paragraph relating to the total and permanent disability clause limiting 
such benetits to employees under agé 60, and further stated that he read in the 
policy where it said something about age 60. 

According to the fundamental rules of construing documents, we look to 
the instrument as a whole and not to certain parts or fragments thereof. The 
insurance policy as a whole is threefold: (1) Life insurance; (2) compensation 
for temporary disability; and (3) compensation for total and permanent disability. 
It is true that there was no age limit respecting the life clause or the temporary 
partial disability clause, but it was plainly stated in the group policy, the individual 
certificate, and also in the book of rules that compensation for total and permanent 
disability was limited to employees under age 60. Appellee admits that he read 
that provision in all the documents—insurance policies and the book of rules. In 
light of appellee’s own testimony, we do not think that he could have been misled. 

[5] Moreover, it is not shown that the Equitable had anything to do with the 
publication and distribution of the pamphlets or books of rules above referred to. 
The title of the book and all parts of it disclose that it was prepared and distributed 
by the Consolidation Coal Company alone. On the front or cover of the book it 
is entitled “The Consolidation Coal Company, Inc.,” and on page 1 it is addressed: 
“To all Employees of, the Consolidation Coal Company and its Subsidiary Com- 
panies, * * *” 

At the conclusion it is signed: ‘Director of Industrial Relations, The Con- 
solidation Coal Co., Inc., Fairmont, West Virginia.” 

Nothing appears in the booklet to indicate that it was any part of the insurance 
contract so far as the Equitable is concerned. Even though this were a controversy 
between appellee and his employer, the Coal Company, the rule book as a whole 
is clear that compensation for total and permanent disability was limited to em- 
ployees under age 60. But conceding, for the sake of argument, that the book 
was misleading and confusing (which we do not think it was), such could not 
be attributed to the Equitable, because, as above stated, it had nothing to do with 
the preparation or distribution of the book; therefore it cannot be injected into 
and made a part of the insurance contract as against the Equitable. 

|6, 7] It is a well-settled rule that, in case of ambiguity or uncertainty, that 
rule more favorable to the insured will be adopted. But it is also true that a policy 
is interpreted according to its plain meaning, giving effect to all provisions. Hasel- 
den v. Home Ins. Co. of N. Y., 247 Ky. 530, 57 S.W. (2d) 549. The rule of liberal 
construction does not authorize a perversion of language or the exercise of invented 
powers for the purpose of creating an ambiguity where none exists, nor does it 
authorize the court to make a new contract for the parties, by adding to, or strik- 
ing from, the conditions of the policy. Fidelity & Casualty Co. of N. Y. v. Bynum, 
221 Ky. 450, 298 S. W. 1080; 14 R. C. L. 931. : 
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In view of the facts disclosed in this record, in light of the authorities herein 
cited, it is our conclusion that appellee is not entitled to recover under the total 
and permanent disability clause of the insurance policy. It is not necessary to 
consider other questions raised. 

The judgment is reversed and remanded for proceedings consistent with this 
opinion. 


NEW YORK LIFE INS. CO. v. GUNN. 
Court of Appeals of Kentucky. March 23, 1934. 
69 Scuthwestern Reporter (2d) 1018. 
1. INSURANCE. 


Insurer Jield not labie for total disability benefits under life policy until 
three months after commencement of disability, where disability was not in 
fact permanent, and presumption of permanency arose under policy only after 
three months’ continuous disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Total disability, not in fact permanent, is presumed permanent to extent of 
continuance thereof after first three months, where life policy providing for dis- 
ability benefits provides for presumption of permanency after three months’ con- 
ltinuance. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

Insurer, which under iife policy agreed to waive premiums falling due after 
approval of proof of total permanent disability, /e/d not required to waive pre- 
miums falling due during three months’ period after total disability commenced, 
where disability was not in fact permanent and was under policy not presumed 
permanent until such three months’ period expired. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Harlan County. 

Suit by M. L. Gunn against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 

Vm. Marshall Bullitt, Bruce & Bullitt, and Eugene B. Cochran, all of 
Louisville, for appellant. 

J. C. Baker, of Harlan, for appellee. 

DirtzMAN, Justice. 

The appellee brought suit against the appellant for certain benefits alleged 
to be due him under an insurance policy issued to him by the appellant; and 
jor the return of a premium paid by him, in January, 1931. From a judgment in 
his favor in the sum of $349.16, a motion for an appeal is made in this court. 

On January 4, 1926, the appellant issued the policy in question to the ap- 
pellee. The policy, among other things, provided that the appellant agreed to 
pay to the appellee $70, “each month during the lifetime of the insured, and also 
to waive the payment of premiums if the insured becomes wholly and presum- 
ably permanently disabled before age 60, subject to all the terms and conditions 
contained in Section 1 hereof.’ Section 1 referred to, in so far as pertinent, 
reads as follows: 

“1. Total Disability—Disability shall be deemed to be total whenever the 
Insured is wholly disabled by bodily injury or disease so that he is prevented 
thereby from engaging in any occupation whatsoever for remuneration or profit. 

“2. Permanent Disability—Disability shall be presumed to be permanent,— 
(a) Whenever the Insured will presumably be so totally disabled for life; or— 
(b) After the insured has been so totally disabled for not less than three con- 
secutive months immediately preceding receipt of proof thereof. 

“3. Benefits—Upon receipt at the Company’s Home Office, before default 
in payment of premium, of due proof that the Insured’‘is totally and presumably 
permanently disabled and that such disability occurred after the insurance un- 
der this Policy took effect and before its anniversary on which the Insured’s 
age at nearest birthday is sixty years, the following benefits will be granted: 

“(a) Income Payments.—The Company will pay to the Insured a monthly 
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income of $10 per $1,000 of the face of the policy during his lifetime and con- 
tinued disability, beginning immediately on receipt of said proof. Any income 
payment due before the Company approves the proof of disability shall be pay- 
able upon such approval. If disability results from insanity, income payments 
under this section will be paid to the beneficiary in lieu of the Insured. 

“(b) Waiver of Premiums.—The Company will waive payment of any pre- 
mium falling due after approval of said proof and during such disability. Any 
premium due prior to such approval is payable in accordance with the terms 
of the policy, but if due after receipt of proof will, if paid, be refunded upon 
approval of proof.” 

The facts are not in dispute and are thus stated by the appellant, the ap- 
pellee in his brief conceding that the appellant’s statement of the facts is full 
and correct: “Dr. Gunn became totally disabled on Novemer 26, 1930, because 
of a duodenal ulcer and remained so totally disabled until April 17, 1931, at 
which time, as Dr. Gunn himself as well as all the witnesses who testified 
agreed, he ceased to be totally disabled and returned to his work. * * * On 
April 3, 1931, Dr. Gunn forwarded his proofs of claim to the appellant. * * * 
Upon receipt of these proofs, the appellant paid Dr. Gunn the benefits of $70.00 
per month for the last two of the five months during which he was totally dis- 
abled. * * * Dr. Gunn then sued the appellant to recover (1) $210.00, or $70.00 
per month for the first three months of his disability * * * and (2) the annual 
premium of $139.16 due January 4, 1931, and which Dr. Gunn had paid, or a 
total of $349.16.” 


{1, 2] First, as to the liability of the appellant for the claimed benefits for 
the first three months of appellee’s disability. This question is essentially that 
discussed and decided adversely to appellee’s contention in the case of Mutual 
Life Ins. Co. of New York v. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961. In the 
mstant case, appellee seems in his brief to confuse liability for permanent ill- 
ness and liability for total and presumably permanent disability. It may be, as 
appellee contends, that the evidence shows that Dr. Gunn will never be free 
trom the duodenal ulcer from which he suffers. But the policy was not insur- 
ance against a permanert illness alone, but insurance against total and _ pre- 
sumably permanent disability. The definition of both of these terms as used 
in the policy is set out in section 1 of that instrument. There is no contention 
about the definition of total disability in the instant case. Permanent disability 
under the provisions of subsection 2 of section 1 is presumed to be permanent, 
first, whenever the insured will presumabily be totally disabled for life as the 
word “total” is thereinbefore defined. Obviously appellee does not come within 
this definition, since it is conceded that after April 3d he was no longer totally 
disabled within such definition of the words “totally disabled.” Secondly, dis- 
ability is presumed to be permanent under this subsection 2 of section 1 of the 
policy, when the insured has been totally disabled within the policy definition 
of the word “total” for not less than three consecutive months immediately pre- 
ceding receipt by the company of proof thereof. As set out in the Wheatley 
Case, this definition clearly means that, if a total disability which is not in fact 
permanent in character continues for as much as three months, it shall 
thereafter during its continuance, and until there is a recovery, be presumed to 
he permanent in character. But, in such state of case, the benefits under the 
policy do not begin until the three months’ period has expired. The same re- 
sult as reached in the Wheatley Case was reached in Perlman v. N. Y. Life 
Ins. Co., 234 App. Div. 359, 254 N. Y. S. 646. It follows that the appellee was 
not entitled to any benefits for the first three months of his total disability. 

[3] Secondly, as to the recovery of the premium paid in January, 1931. It is 
conceded that, under the strict letter of the policy, the company was not called 
upon to waive premiums until after the approval by the appellant of proof ot 
total permanent disability submitted by the appellee. In the nature ot things, 
there could be no such proof during the first three months of appellee's dis- 
ability, because appellee’s presumable permanent disability did not fall within 
clause a of subsection 2 of section 1, but under clause b of that subsection. The 
premium fell due during these three months, and so, even though the agent had 
been informed of appellee’s illness during the three months in question, as ap- 
pellee contends, it is perfectly obvious that there could have then been no wai- 
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ver of premiums, since at that time no benefits were due, and hence there 
could be no proof of loss, a condition precedent to this matter of waiver of pre- 
iiums. The same result as here reached on this point was reached in the Perl- 
man Case, supra. It follows that the lower court should have dismissed the ap- 
pellee’s petition. 

The appeal prayed is granted, and the judgment is reversed for proceedings 
consistent with this opinion. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. PRESTON. 
Court of Appeals of Kentucky. March 20, 1934. 
70 Southwestern Reporter (2d) 18. 
1. INSURANCE. 


Words “permanent disability” within clause in group policy providing for 
total and “permanent” disability payments, held to mean presumably permanent 
disability. 

In such provision, the word “permanent” was intended to refer to a 
condition that in all probability would continue for long and indefinite 
period of time and carried implication that condition of complete disability 
might, at some time in future, cease, although, apart from such contract, 
the word “permanent” imports perpetual continuance or, in connection 
with a person, existence until death. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. 

In action on total and permanent disability clause of group policy, where 
there was evidence that insured was no longer totally disabled, failure to instruct 
that, if total disability had ceased, jury could not find beyond time such disability 
ended, held error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

4. INSURANCE. 

Where group policy in suit was, on certain date, amended by reducing amount 
of installments that would be due for disability and evidence was not conclusive 
as to whether insured had become totally and permanently disabled before date 
of amendment, jury should have been directed to find when disability, if any, 
began. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

5. INSURANCE. 

In action on group life and health policy for total, permanent disability, judg- 
ment should not have been for aggregate sum payable in monthly installments, 
absolutely and unconditionally, but court should have retained control over case 
to protect insurer in event total disability ceased or in event remaining install- 
ments became payable to beneficiary upon insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Circuit Court, Johnson County. 

Action by C. M. Preston against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

Reversed. 

William Marshall Bullitt, ‘Bruce & Bullitt, and E. B. Cochran, all of Louis- 
vile, for appellant. 

Kirk & Wells, of Paintsville, for appellee. 

STANLEY, Commissioner. 

Like other policies in this series of cases we have been presently considering, 
the one issued to the appellee, C. M. Preston, provided for monthly indemnity of 
$52.50 for total and permanent disability until the payments aggregated $2,100. 

[1] The contract provided for payment during the continuance of the dis- 
ability, and stipulated that if it appeared at any time that such disability had 
ceased to be total no further installments of indemnity would be paid on account 
thereof. While the word “permanent” imports perpetual continuance or, in con- 
nection with a person, existence until death, yet as used in an insurance policy— 
especially where there is such a provision as this—it is intended to mean only 
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a condition that in all probability will continue for a long and indefinite period 
ot time. Mutual Life Insurance Company of New York v. Wheatley, 243 Ky. 
69, 47 S.W.(2d) 961. The term “total and permanent disability” in these policies 
carries the implication that the condition of complete disability may at some time 
in the future cease. In a word, it is only presumably permanent. In the com- 
panion case of Equitable Life Assurance Society v. Goble, —— Ky. ; 
S.W.(2d) 1 decided this day, are to be found more detailed statements of 
the terms of the policy by which this appellee was insured. 

[2] The evidence of the plaintiff is that while engaged in his work at the 
mine of the Consolidation Coal Company, on April 16, or 17, 1931, he suffered a 
rupture, and its development along with several other physical infirmities resulted 
in his total and permanent disability which entitled him to the full indemnity. 
There is much substantial evidence introduced by the defendant and in part 
proved by some of the plaintiff's witnesses, to the effect that since the date he 
claimed to have been injured the insured had recovered from that degree of 
disability at least. The instructions given, however, ignored this evidence, and the 
right of the defendant to rely upon this important provision of the contract. 
They were such that the jury was bound to find nothing for the plaintiff or to 
find the entire sum. The jury may have believed the plaintiff entitled to insurance 
indemnity during a part of the period, yet under the instructions they had to 
refuse him that compensation or else give the entire sum. Being restricted to the 
two alternative findings, it is not surprising that the jury chose the one more 
favorable to the insured. The defendant offered an instruction which, though 
wrong in defining “permanent disability’ and in undertaking to limit recovery up 
to the time of the trial, was sufficient to require the giving of an instruction to 
the effect that if the jury believed that total disability had ceased they could not 
find beyond the time it ended. We are of the opinion that it was error not to 
give such an instruction. 

[3] It is submitted that it was error to sustain objections to questions inquir- 
ing of the plaintiff as a witness if he had not agreed to pay certain doctors a 
fee of $100 for their services to him on account of his accident and the result 
he claimed. The only purpose of such an interrogation could have been to affect 
the credibility of the doctors as witnesses by showing that they were receiving 
or would receive an extraordinary liberal compensation should the plaintiff be 
successful in his lawsuit. It seems to us that this was irrevelant so far as the 
plaintiff was concerned and would have been an improper impeachment of prospec- 
tive witnesses who had not then been introduced and who might not in fact ever 
be presented. No error was committed in this regard. 

[4] Inasmuch as on August 1, 1931, the group insurance policy by which the 
appellee was covered was so amended that thereafter the installments were to be 
$36.24 a month instead of $52.52 as theretofore, and inasmuch as the evidence 
was not conclusive as to whether the insured had become totally and permanently 
disabled before or after that date, the jury should have been directed to find 
when the disability, if any, had begun. 

[5] The verdict was for the lump sum of $2,100. As in other cases of the 
series now being determined in this court, the judgment provided for payment in 
monthly installments until the full amount was paid or until the plaintiff's “total 
and presumably permanent disability had ceased, if it does,” and that execution 
could be issued for the amount due on the entry of the judgment and for each 
menthly installment when it accrued or became due and payable. 


The contention that the court was without authority to adjudge the payment 
of installments of indemnity beyond the time of the trial, that is, the prospective 
installments, has been decided against the appellant in the opinion delivered to-day 
in the case of Equitable Life Assurance Society of the United States v. Goble. 
We may add that the same conclusion was reached in Brix v. People’s Mutual 
Life Insurance Company (Cal. App.) 18 P.(2d) 103, 104, and Melancon v. 
Provident Life & Accident Insurance Co., 176 La. 1055, 147 So. 346, 348. In the 
former case the court said: “We can find no ground in reason or precedent 
against it,” and proceeded to give reasons why the trial court had jurisdiction to 
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render judgment requiring the payment of future installments in a case of this 
character. The Louisiana Supreme Court found an analogy in the judgments 
rendered in cases under the State Employers’ Liability Act. 

But the form of the judgment in this case is subject to the criticism made 
as it is for an aggregate sum payable in 35 monthly installments, absolutely and 
unconditionally, whether the total disability of plaintiff in the future becomes 
partial or altogether ceases, or whether he dies during the period and the remain- 
ing unpaid installments become payable to the named beneficiary. The case was 
not retained on the docket nor was it filed away with the right to re-docket so 
the insurance company could be relieved of the future installments by establishing 
a recovery of the insured, in whole or in part. To that extent the judgment is 
contrary to the contract of insurance and effectually bars the company from its 
stipulated rights. In our recent case of Prudential Insurance Company of America 
vy. Hampton, 252 Ky. 145, 65 S.W.(2d) 980, the judgment was like this one, and 
it was held to be improper in form and the trial court was directed to modify 
it to care for the contingency of changed conditions. Our conclusion in that case 
and in this one with respect to the form of the judgment is supported by Melan- 
con v. Provident Life & Accident Insurance Co., supra. A judgment in the same 
form was held improper because it deprived the insurance company of its con- 
tract rights. That opinion is thus concluded: “It is therefore ordered that the 
judgment appealed from be amended by restricting the monthly payments to 
plaintiff of $45 each to ‘the period during which such injury alone shall wholly 
and continuously disable and prevent the insured from performing any and every 
duty pertaining to his business or occupation’: and by reserving to defendant 
company the right to contest plaintiff's claim to a continuance of any of these 
monthly payments.” 

Upon a rehearing in which the case was argued anew, principally upon the 
question of the prematurity of the action as to the installments that were not due 
on the day the suit was filed, the court adhered to its original opinion and added: 
“The defendant’s plea of prematurity, as to all but the installments that were 
past due on the day the suit was filed, appears to be supported by some decisions; 
but that is a matter of no importance, because the decree which we have ren- 
dered reserves all of the defendant’s rights in that respect, and merely disposes 
finally of the other pleas, which would otherwise be applicable to future install- 
ments.” 

For the reasons indicated, the judgment is reversed. 


WILSON v. SOVEREIGN CAMP W. O. W. No. 32189. 
Supreme Court of Louisiana. March 26, 1934. 
154 Southwestern Reporter 28. 
1. INSURANCE. 

Fraternal association accepting, in connection with supplemental report, pay- 
ment of insured’s assessment for previous month, and not notifying insured of 
any suspension for failure to pay assessment within required time, held estopped 
irom claiming forfeiture of insurance certificate for nonpayment of assessment. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

2. INSURANCE. 

Forfeitures are not favored in law, and, in cases of insurance, where conduct 
of insurer has been misleading ordinary principles of estoppel apply and preclude 
insurer from setting up forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Twenty-Second Judicial District Court, Parish of Washington; 
C. Ellis Ott, Judge. 

Suit by Mrs. Olga Wilson against the Sovereign Camp, Woodmen of the 
World. From the judgment, defendant appeals. 

Affirmed. 

J. Vol Brock and Carter & Carter, all of Franklinton, for appellant. 

Ott & Johnson, of Franklinton, for appellee. 
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CROWE v. EQUITABLE LIFE ae SOC. OF UNITED STATES. 
No. 32515. 
Supreme Court of Louisiana. March 26, 1934. 
154 Southern Reporter 52. 
1. INSURANCE. 


Under group policy providing that insurer would pay insured monthly dis- 
ability installments on receipt of proof of his total and permanent disability before 
expiration of one year from date of its commencement, year within which such 
proof must have been given to insurer began to run from date of commencement 
of such disability, and not from date when accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. ; 

In suit on group policy providing that insurer would pay insured monthly 
disability installments on receipt of proof of his total and permanent disability 
before expiration of one year from date of its commencement, evidence showed 
that insured duly gave such proof to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 

Manual laborer, who was unable to do his work after receiving injury to his 
hack which caused him to refrain from exactions of any fixed employment, though 
he may have been capable of doing light work held “totally and permanently dis- 
abled” within group policy provision for benefits if insured became totally and 
permanently disabled thereby preventing him from engaging in any occupation 
or performing any work for compensation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Provisions in life policies for indemnity in case insured becomes “totally and 
permanently disabled” do not require that he shall be rendered absolutely help- 
less, but merely require such disability as renders him unable to perform the sub- 
stantial and material acts of his occupation in usual and customary way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Double indemnity and attorney’s fees as penalty for delay in paying insured 
indemnity on group policy issued by insurer whose unsuccessful defenses rested 
on meaning therein of phrase “total and permanent disability” and of clause requir- 
ing proof of disability within one year from its commencement held properly 
refused to insured since insurer’s defenses were reasonable (Act No. 310 of 1910, 
§§ 2, 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

8. INSURANCE. 

Under prayer in petition for statutory penalties of double indemnity and 
attorney’s fees for insurer’s delay in paying indemnity on group policy, insured 
cannot be awarded legal interest on each indemnity installment recovered (Act No. 
310 of 1910, §§ 2, 3; Code Prac. arts. 157, 553). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Fourteenth Judicial District Court, Parish of Calcasieu ; Thomas 
F. Porter, Judge. 

Suit by Lewis E. Crowe against the Equitable Life Assurance Society of the 


United States. From a judgment in favor of plaintiff, defendant appeals, and 
plaintiff answers the appeal. 


Affirmed. 


Rosen, Kammer, Wolff & Farrar, of New Orleans, and Pujo, Bell & Hardin, 
of Lake Charles, for appellant. 


C. S. Girod, Jr., and C. V. Pattison, hoth of Lake Charles, for appellee. 

Rocers, Justice. 

Plaintiff sued for double indemnity and attorney fees on a group insurance 
policy for $1,020.80, payable in twenty monthly installments of $51.04 each, in the 
event the insured “hecame totally and permanently disabled by bodily injury or 
disease and will thereby presumably be continuously prevented for life from 











Life| Crowe v. Equitable Life Assur. Soc. of United States 697 







engaging in any occupation or performing any work for compensation of financial 
value.” The policy further provided that payment of the monthly disability- 
installments will be made “upon receipt of the proof of such disability before the 
expiration of one year from the date of its commencement.” 

Defendant denied liability on the ground that plaintiff's right of recovery is 
barred by his failure to furnish proof of disability within one year from the time 
the disability commenced, and on the further ground that plaintiff is not totally 
and permanently disabled from engaging in any occupation or performing any 
work for compensation of financial value. 

The court below gave plaintiff judgment for the face of the policy payable 
according to its terms. From this judgment defendant has appealed and plaintiff 
has answered the appeal, praying that the judgment be increased by awarding him 
the statutory penalties and interest. 

Plaintiff was employed as a manual laborer by the Newport Company, of 
DeQuincy, La. While so employed on January 29, 1931, a trestle turned over and 
fell on him, injuring his back, right hip, and chest. Plaintiff consulted and was 
treated by local physicians, until June, 1931, when he was examined by a New 
Orleans physician, who advised plaintiff that he did not consider his injuries total 
or permanent and suggested to plaintiff that his condition would improve if he 
returned to work. Plaintiff returned to DeQuincy and attempted to work, but was 
unable to do so. Shortly thereafter he learned that his disability would be per- 
manent. This was in July, 1931. On April 25, 1932, plaintiff advised defendant 
in writing that he was totally and permanently disabled and claimed full com- 
pensation therefor under the terms of the policy. Defendant was furnished with 
numerous physicians’ reports showing the extent of plaintiff’s injuries, but defend- 
ant refused to pay plaintiff any of the benefits stipulated in the policy, claiming 
that plaintiff was not permanently and totally disabled. 

{[1! Defendant’s contention, apparently advanced for the first time as one of 
the defenses to this suit, is, that plaintiff’s action is barred because he failed to 
give notice of his injury as required by his policy. Defendant’s theory appears 
to he that the time within which to give such notice began to run from the date 
the accident occurred. But this is not the agreement between the parties. The 
policy provides that: “In the event any employee * * * becomes totally and 
permanently disabled by bodily injury or disease, * * * upon receipt of due 
proof of such disability before the expiration of one year from the date of its com- 
mencement, the Society will * * * pay equal Monthly Disability-installments. 
* * *” (Writer's italics.) 

Under the express terms of the insurance contract no liability attaches to 
defendant unless plaintiff, as the result of bodily injury or disease, becomes totally 
and permanently disabled. And the year within which notice must be given runs 
from the date of the commencement of the permanent and total disability, not from 
the date the accident actually occurs. It would be a wholly unreasonable construc- 
tion to place upon these conditions of the policy to hold that plaintiff was obliged 
to give notice of an accident which he could not know would produce permanent 
and total disability, and for which he had no reason to believe any liability would 
ever attach under the contract. 


{2] The record discloses that plaintiff’s injury consists of a fracture of the 
fourth lumbar vertebra. As a result of the injury, a wedge shaped deformity has 
developed in plaintiff's spinal column, which is displaced laterally. Because of 
pressure on nerves of the spinal cord, plaintiff suffers considerable pain, and has 
acquired a decided limp as a result of his suffering. 

_ As late as June, 1931, the physician who examined plaintiff in New Orleans, 
did not consider his disability as permanent or total. He advised plaintiff to 
return to work, which plaintiff attempted unsuccessfully to do. The uncontradicted 
testimony of plaintiff is, that he only learned his disability was permanent in July, 
1931, shortly after he had attempted to return to work. Plaintiff’s testimony is 
corrorobated by the medical testimony in the record which indicates that the 
“wedging” of a vertebra is a gradual process and does not ordinarily develop until 
about five or six months after an injury occurs. 

From all of which we have reached the conclusion that the defendant insur- 
ance company was fully notified and furnished with ample proof of the accident 
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and plaintiff’s total and permanent disability within less than one year from the 
date of the commencement of such disability. 

[3] Defendant further resists liability on the ground the measure provided by 
the insurance contract to determine plaintiff’s disability or incapacity is his inabil- 
ity to engage in any occupation or to perform any work for compensation of 
financial value. And defendant argues that even if plaintiff is unable to perform 
hard manual labor, he is capable of doing any kind of light work that would not 
place an undue strain upon his injured back. Defendant refers to a number of 
authorities as supporting its position. 

The record discloses that plaintiff is a white man_fifty years old, with little 
schooling, who has earned his living wholly by manual labor. As the result of his 
injury he suffers pain from any physical exertion, walking, standing erect, and 
even while sitting down. And his pain must necessarily increase in proportion 
to the physical efforts he is required to put forth. In these circumstances, it would 
seem to be clear that plaintiff's injury is such as to require him, in the exercise 
of ordinary prudence, to refrain from the exactions of any fixed employment. 
And it would be a wholly unreasonable construction to hold that plaintiff’s dis- 
ability is not such as to bring his case within the meaning of the insurance contract 
Such a construction, if adopted and enforced, would render an insurance policy 
of no practical benefit to an illiterate insured who earns his livelihood by hard 
manual labor and is in the physical condition that the plaintiff finds himself to be 
as the result of the accident. As was well said by the Court of Appeals, First 
Circuit, in Manuel v. Metropolitan Life Ins. Co., 139 So. 548, 552 (writ refused 
in No. 31914 of this court, on June 20, 1932): “A policy stipulation that would so 
seldom become operative that it would be about as well as if left out of the policy 
altogether is not to be supposed came within the contemplation of the parties.” 

[4] We think that in most, if not all the authorities cited by defendant, the 
facts were essentially different from the facts of this case. But be that as it may, 
we think that the true rule governing cases of this kind is stated in 7 Couch on 
Insurance, § 1670, p. 5769, as follows, viz.: 

“* * * Tt may be said, generally speaking the provisions in life, health 
and accident insurance policies for indemnity 1n case the insured becomes totally, 
permanently or wholly disabled, etc., do not require that he shall be rendered 
absolutely helpless, but, rather, merely requires such disability as renders him 
unable to perform the substantial and material acts of his business or occupation 
in the usual and customary way. At least such a rule has been in substance adhered 
to, where the policies required that he be totally disabled from transacting any and 
every kind of business. * * *” 

The rule is stated in 14 R. C. L., § 491, p. 1315, as follows, viz.: 

“The rule prevailing in most jurisdictions is that the total disability contem- 
plated by an accident insurance policy does not mean, as its literal construction 
would require, a state of absolute helplessness which can result only from loss of 
reason, since as long as one is in full possession of his mental faculties he is 
capable of transacting some part of his business, whatever it may be, although he 
is incapable of physical action. On the contrary, these courts, giving considera- 
tion to the object of the contract, hold that the ‘total disability’ contemplated by 
the agreement is inability to do substantially all the material acts necessary to 
the prosecution of the insured’s business or occupation in substantially his custom- 
ary and usual manner.” 

The rule thus annouced is supported by the weight of authority in England 
as well as in this country. See Order of United Commercial Travelers v. Barnes, 
72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. Cas. 815; Metropolitan Life Ins. Co. v. 
Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 857. F 

The rule was followed by the Court of Appeals, First Circuit, in the case of 
Manuel vy. Metropolitan Life Ins. Co., to which we have hereinabove referred. 
There the court held, in interpreting in a health and accident policy the provision 
“totally and permanently disabled * * * to perform any work or engage in 
any business for compensation or profit,” that an insured permanently disabled by 
disease was within the provision, notwithstanding that, sitting in his room, he con- 
sulted and advised with his tenants concerning crops, drove his automobile about 
four or five miles to town once a week to confer with bank officials concerning his 
financial affairs, and took his children to neighborhood dances. 
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And the Supreme Court of Mississippi, in the case of Equitable Life Assur- 
ance Society v. Serio, 155 Miss. 515, 124 So. 485, following the general rule, in 
construing a provision in a policy similar to the one under review here, held that 
where the insured became afflicted with tuberculosis he was “totally disabled” 
within the meaning of the contract, regardless of the fact that he was able to 
assist his family to a certain extent in operating a small country store. 

[5, 6] Plaintiff, in his answer to the appeal, prays that defendant be con- 
demned to pay double the indemnity due under the policy and $750 as attorney 
iees. Plaintiff's demand in this respect is predicated on sections 2 and 3 of Act 
No. 310 of 1910. The trial judge thought the defense set up was reasonable, and 
he refused to allow the statutory penalties. We find no error in this. Penalties 
in civil actions are not favored by the courts and should not be imposed except 
in cases that are clear and free from doubt. Massachusetts Protective Ass’n v. 
Ferguson, 168 La. 271, 121 So. 863. ; 

[7, 8] Plaintiff prays, alternatively, that the judgment be amended by award- 
ing legal interest on each indemnity installment allowed therein. But plaintiff did 
not claim or pray for interest in his original petition. Hence, interest cannot be 
allowed by the judgment. Code Prac., arts. 157, 553; Alcolea v. Smith, 150 La. 
482, 90 So. 769, 24 A. L. R. 815; Merchants’ & Farmers’ Bank & Trust Co. v. 
Hammond Motors Co., 164 La. 57, 113 So. 763: Roussel v. Railways Realty Co., 
165 La. 536, 115 So. 742. And the prayer for the statutory penalties does not 
varrant the allowance of interest by a decree of the court. 

For the reasons assigned, the judgment appealed from is affirmed. 

St. Paul, J., absent. 


JOHNSON v. PRIDE OF ALGIERS, LODGE No. 102, etc. No. 14000. 
Court of Appeal of Louisiana. Orleans. April 23, 1934. 
154 Southern Reporter 55. 
1. INSURANCE. 

\s respects persons who may be beneficiaries, fraternal order’s rule making 
death benefits payable to widow, heirs, or representatives depending on priority 
o: death held to mean that beneficiaries of members dying first should be paid 
hefore beneficiaries of those dying thereafter. 

Fraternal order’s rule in question provided that, at expiration of 
ninety days from date of data required as to death of member, provided 
always that priority of death should be first considered, Grand Master 
should issue check in favor of widow, heirs, or legal representatives of 
deceased member. It was contended that this meant that payment should 
first be made to widow and then to heirs and then to representatives. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

2. INSURANCE. 

Niece being blood relative to fourth degree within statute governing death 
benefits, fraternal order’s member could properly designate niece rather than 
widow as beneficiary (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

, Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
udge. 

Suit by Elizabeth Johnson against the Pride of Algiers, Lodge No. 102 of 
the Most Worshipful Eureka Grand Lodge, Free and Accepted York Masons for 
the State of Louisiana. The suit was dismissed, and plaintiff appeals. 

\ffirmed. 

Paul W. Maloney and J. A. Morales, both of New Orleans, for appellant. 

Breazeale & Hughes, of Natchitoches, for appellee. 


HARPER v. GRAND LODGE, KNIGHTS OF PYTHIAS OF THE STATE 
OF LOUISIANA, etc. No. 14850. 
Court of Appeal of Louisiana. Orleans. April 23, 1934. 


154 Southern Reporter 69. 
1. INSURANCE. 


Where fraternal insurance association, during prosperous period, has invested 
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surplus funds, reasonable time must be allowed for conversion of investments 
into cash for payment of claims during periods of stress. 

(For other cases, see Insurance, Dec. Dig. § 798.) 

2. INSURANCE. 

In action on life and burial policy against fraternal insurance association, 
burden of showing lack of funds and inability to obtain funds is on defendant. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

3. INSURANCE. 

In action on life and burial policy against fraternal insurance association, 
plaintiff held entitled to judgment, though cash was not available for payment of 
claim, where defendant held defaulted bonds of par value of $131,000, valve of 
which was not shown, and defendant had not made sufficiently strenuous efforts 
to convert such assets into cash. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by Mrs. Beatrice Harper, widow of Enoch Laws, deceased, against the 
Grand Lodge, Knights of Pythias of the State of Louisiana, etc. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

F. B. Smith, of New Orleans, for appellant. 

Herman L. Midlo, of New Orleans, for appellee. 

Janvier, Judge. 

At the time of his death Enoch Laws was a member in good standing of 
defendant, a fraternal insurance association. Plaintiff was named beneficiary in the 
policy of life and burial insurance issued by defendant to the said Laws. 

The policy provided that at the death of Laws defendant would, under cer- 
tain conditions, pay to his widow $500 as a death benefit and $70 as a burial 
benefit. Upon failure of defendant to pay, plaintiff instituted this suit. 

There was judgment below in favor of plaintiff, and defendant has appealed. 

At the time of the trial below, the following admission was made by defend- 
ant: “It is admitted that the policy in question was issued to Enoch Laws and 
that at the time of his death he had paid all dues and was not delinquent or in 
default.” 

Defendant contends that there is not in its endowment fund a sufficient amount 
to pay the said claim and that it is not liable until such an amount has been 
accumulated. It bases this defense, so far as the endowment benefit is concerned, 
on article 6, section 5, of the constitution, and, so far as the burial benefit is 
concerned, upon article 5 of the said constitution. The evidence offered by defend- 
ant in support of this defense shows, though in a vague and indefinite way, that 
there is on hand little or no cash available for payment of the claim. 


3ut it appears from the testimony of S. W. Green, who has been defendant’s 
Grand Chancellor since 1899, that “the endowment owns the Pythian Temple 
Building” and that “it has some Pythian Temple bonds from the Supreme Lodge,” 
and that the said bonds have a par value “around $131,000.” The bonds are said 
by Green to be in default. The actual present value of the said bonds and the 
value of the said Pythian Temple building are not shown in the evidence. ; 

[1-3] Of course, a fraternal association when it comes into the possession 
of surplus funds may invest those funds and should not be required to keep all 
of its assets in cash, and it follows that, where during a prosperous season such 
investments are made, a reasonable time must, during periods of stress, be 
allowed for the conversion of such investments into cash. But the evidence as 
to the attempt to convert the investments held by defendant is not sufficiently 
convincing, and we cannot but believe that more strenuous efforts might have been 
fruitful of results which would have permitted.the payment of this and other 
similar claims. 

The burden of showing lack of funds and inability to obtain funds is on 
defendant. Flowers v. Grand Lodge, K. of P., etc. (La. App.) 146 So. 782; 
Collins v. Grand Lodge, K. of P., etc, (La. App.) 146 So. 782: Higgins v. 
Grand Lodge, K. of P., etc, (La. App.) 146 So. 782; Neil v. Grand Lodge, 
K. of P., etc, (La. App.) 146 So. 783; Pierce v. Grand Lodge, K. of P., etc. 
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(La. App.) 146 So. 783; Smith v. Grand Lodge, K. of P., etc., (La. App.) 146 
So. 783; Harris v. Grand Lodge, K. of P., etc., (La. App.) 146 So. 783; Archie 
y. Grand Lodge, K. P., etc., (La. App.) 150 So. 679. 

This burden has not been sustained. 

The judgment appealed from is affirmed. 

Affirmed. 


NEW ERA LIFE ASS’N v. ZANGBELL. No. 54. 
Supreme Court of Michigan. April 3, 1934. 
254 Northwestern Reporter 134. 
1. INSURANCE. 

Fraternal beneficiary association may require members to exhaust their 
remedies within society before resorting to courts. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

2. INSURANCE. 

Mere rejection of claim by tribunal first resorted to within fraternal bene- 
ficiary association gives claimant no right to institute suit without finally exhaust- 
ing his remedies within order as required by its by-laws. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

3. INSURANCE. 

Fraternal benefit society, calling attention of one suing on benefit certificate 
in letter notifying him of its cabinet’s denial of his claim to fact that by-laws 
aliowed him certain time to appear before cabinet and present evidence support- 
ing claim, did not waive requirement that he exhaust remedies within association 
before resorting to courts. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

4, INSURANCE. 

Beneficiary not appearing before fraternal benefit society’s cabinet to present 
evidence supporting claim under benefit certificate, nor appealing from cabinet’s 
decision denying claim to senate of society or board of arbitration, as authorized 
hy its by-laws, held precluded from bringing action on certificate. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

Appeal from Circuit Court, Bay County, in Chancery; Samuel G. Houghton, 
Judge. 

Suit by the New Era Life Association against Frederick C. Zangbell. Deeree 
for defendant, and plaintiff appeals. 

Reversed and rendered. 

Argued before the Entire Bench. Fj , 

_ Clark & Henry, of Bay City (Dale Souter, of Grand Rapids, of counsel) 
tor appellant. 

Carl H. Smith, of Bay City, for appellee. 


HOFF v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 31. 
Supreme Court of Michigan. April 3, 1934. 
254 Northwestern Reporter 137. 


1. INSURANCE. 

Where insured was paralyzed in lower limbs and was confined to hospital, 
injury consisting of abrasion on base of spine when insured was negligently left 
too long on bedpan, and resulting in infection and toxemia which caused death, 
held produced by “accidental means” within double indemnity clause in life in- 
surance policy. 

Injury is produced by “accidental means” where effect is not natural 
and probable consequence of means which produced it—an effect which 
does not ordinarily iollow and cannot be reasonably anticipated from 
the use of the means, or an effect which the actor did not intend to pro- 
duce, and which he cannot be charged with a design of producing. 

(For other cases, see Insuarnce, Dec. Dig. § 515.) 

2. INSURANCE. 
Under clause in life insurance policy providing for payment of double 
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demnity upon proof that insured’s death resulted from bodily injuries effected 
solely through accidental means, beneficiary is entitled to recover double indem- 
nity if accidental injury was proximate cause of death. 

(For other cases, see Insuarnce, Dec. Dig. § 515.) 

3. INSURANCE. 

In action to recover double indemnity under life insurance policy, payable 
if death resulted from accidental injury, evidence sield to support finding of jury 
that infection and toxemia, which developed in abrasion on base of insured’s 
spine while insured was paralyzed in lower limbs and confined to hospital, was 
proximate cause of death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Livingston County; Joseph C. Collins, Judge. 

Suit by Lila D. Hoff against the Mutual Life Insurance Company of New 
York. From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

Argued before the Entire Bench. 

Miller, Canfield, Paddock & Stone, of Detroit, for appellant. 

Burke & Burke and Edward F. Conlin, all of Ann Arbor (Richard P. Whit- 
ker, of Ann Arbor, of counsel), for appellee. 

BUSHNELL, Justice. 

Plaintiff is the beneficiary named in a life insurance policy issued by the de- 
iendant on March 2, 1923, to Charles J. Hoff, deceased. The policy contained a 
provision for double indemnity upon proof that the death of the tnsured resulted 
“* * * directly from bodily injury, * * * independently and exclusively of all 
other causes, and that such bodily injury was effected solely through external, 
violent and accidental means, and that such death occurred within sixty days 
after the date of such bodily injury. * * *” 

Hoff was taken to the McPherson Hospital in Howell about May 27, 1932, 
suffering from general pains in the arms and legs. A — sis of his lower 
limbs developed shortly thereafter. The attending physiciz an, . Culver, diag- 
nosed the cause as “some pressure upon the spinal cord.” cea, mornings later 
he discovered a severe abrasion on the base of the spine. An infection de- 
veloped, resulting in toxemia. Two days later Hoff was removed to St. Joseph 
Mercy Hospital in Ann Arbor, where he died on July 22, 1932. 

It is claimed by plaintiff and sustained by the proofs that on or about June 
20, 1932, Hoff was placed on a bedpan about 10 o'clock in the morning, and was 
not removed until 2:30 that afternoon. Because of his paralyzed condition, he 
did not experience pain as a result of the prolonged pressure and abrasion. 

The superintendent of nurses of McPherson Hospital testified that she dis- 
covered a redness at the base of.deceased’s spine about two days before he was 
removed to the Ann Arbor hospital. Plaintiff testified that, when the patient 
was lifted from the bedpan, a nurse applied a pad with medicated salve, and that 
the next day the abrasion at the base of the spine was bleeding. 

Dr. Marshall made an examination two days later on deceased's admission 
to the Ann Arbor hospital, and found “* * * an abraision near the base of the 
spine, an area in which the skin was gone, about two or three inches in 
diameter—a bleeding surface,” and his conclusion was that death was caused by 
the infection. He signed the death certificate which reads: 

“The principal cause of death and related causes of importance were as fol- 
lows: 

“Toxemia incident to an infected pressure sore. 

“Other contributory causes of importance: Spinal tumor. Acute paralysis.” 

Dr. Howard, a pathologist, performed an autopsy and found a spinal tumor 
two inches in length and about a quarter of an inch thick, lying within the bone 
just outside the membrane of the spinal cord. He also discovered a septic con- 
dition of the blood. 


The following is part of the testimony of the pathologist: 

“Cross-Examination. 

“Q. From your autopsy, Doctor, what would you say was the cause of the 
death of Mr. Hoff? A. Infection. 

“Q. And what other causes? A. Well, you might say that the spinal cord 
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tumor was a contributing cause, if you wish to say that; it was the thing that 
induced this man to become injured or the infection to develop. 

“Q. In other words, it had already caused paralysis when he sat on the bed- 
pan, is what you mean to say? A. Yes. 

“Q. I think that is all. 

“Re-Direct Examination. 

“Q. But, Doctor, the sole and only cause of this man’s death, in your opinion, 
was the infection? <A. That's right. 

“Q. In other words, if he hadn’t gone to the hospital, he might not have had 
an accident or the sore from the bedpan and the infection would never have set 
in? A. That is true. 

“Q. And that is the only way that you connect the tumor with his death? 
\. That's right.” 

While it has no bearing on the decision in this case, it is interesting to note 
that plaintiff called five doctors as witnesses in her behalf and defendant did not 
call any, being content to rely on cross-examination. 

The defendant had already paid the face of the policy before the time of 
trial and the jury found for plaintiff in the sum of $1,037.50, the added sum 
called for under the double indemnity provision, with stipulated interest. 

The appeal presents two questions: (1) Did the insured suffer an injury 
effected through “accidental means”? (2) Is it necessary that the injury he 
the sole cause of death, or is it sufficient that it be the proximate cause? 

[1] We believe that the testimony shows that death resulted from an injury 
produced by “accidental means,” as defined by our decisions. We have just 
recently held: “Where the effect is not the natural and probable consequence of 
the means which produce it—an effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of the means, or an effect which 
the actor did not intend to produce, and which he cannot be charged with a design 
of producting—it is produced by accidental means.” Wheeler v. Title Guaranty 
& Cas. Co., 265 Mich. 296, 251 N. W. 408, 409. See, also, United States Mutual 
Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60. 

Ordinarily, the use of a bedpan will not result in injury. Death resulting 
from prolonged use of such an instrumentality, through negligence of an attend- 
ant in failing to remove it, followed by the entry of an infection into the abrasion, 
may he regarded as caused by “accidental means.” We find no provision in the 
policy which excepts accidental injuries arising out of the negligence of third 
parties. The insured can hardly be held to have foreseen the possible conse- 
quences of his prolonged presence on the bedpan, inasmuch as his paralyzed 
condition made it impossible for him to experience discomfort or pain. 

Death resulting from the use of infected dental instruments was held acci- 
dental in Horton v. Travelers’ Ins. Co., 45 Cal. App. 462, 187 P. 1070, 1071. A 
similar conclusion was reached in a case in which an infection followed the 
administration of a hypodermic by the insured, Townsend v. Commercial Trav- 
elers’ Mut. Accident Ass’n, 231 N. Y. 148, 131 N. E. 871, 17 A. L. R. 1001, and 
in which an infection resulted from the insured’s attempt to puncture a pimple, 
Interstate Business Men’s Accident Ass’n v. Lewis (C. C. A.) 257 F. 241; Cam- 
eron v. Mass. Protective Ass’n, 220 Mo. App. 780, 275 S. W. 988. 


In the case at bar, the abrasion and infection were not the natural and probable 
consequences of the use of a bedpan and could not be reasonably anticipated, 
nor was the infection a result which the insured or the hospital attendants intended 
to obtain, but rather the consequences of inadvertent neglect. It may be properly 
regarded as an injury effected through “accidental means.” 


_ (2, 3] The appellant’s theory is that the tumor and the paralysis had an 
Important part in bringing about the death of the insured, and that the injury 
was not the sole cause of death as required by the policy. The appellee contends 
that the abrasion and subsequent infection were the proximate causes, and her 
contention is borne out by the testimony. To enable the beneficiary to recover 


; this state, it is sufficient that the accidental injury be the proximate cause of 
death. 


“Each of these conflicting claims was supported by some competent evi- 


dence. It was therefore a question for the jury to determine the cause of death, 
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and if both causes concurred, to say which was the efficient, dominant, proximate 
cause. Even though the contract of insurance should have been interpreted as the 
defendant claims, the evidence presented a case for the jury. * * * ” Kangas vy. 
N. Y. Life Ins. Co., 223 Mich. 238, 193 N. W. 867, 869. 

We have examined the authorities submitted by both sides on this issue and 
do not feel that a new. question is presented justifying an exhaustive analysis 
and compilation of authorities. The profession is well acquainted with previous 
compilations of authorities by this court. We merely refer to Abbott v. Travelers’ 
Ins. Co., 208 Mich. 654, 176 N. W. 473; Kangas v. New York Life Ins. Co, 
supra; Ashley v. Agricultural Life Ins. Co. of America, 241 Mich. 441, 217 N. W. 
27, 58 A. L. R. 1208; and the footnotes to these cases. 

We agree that the findings of the jury in this case, made after a charge to 
which no exceptions were taken and probably could not be taken, should not be 
disturbed, especially since the case falls within the definition given by Justice 
Sharpe in Wheeler v. Title Guaranty & Casualty Co., supra. 

The judgment is affirmed, with costs to appellee. 

Nelson Sharpe, C. J., and Potter, North, Fead, Wiest, Butzel, and Edward 
M. Sharpe, JJ., concur. 


LEAHEY v. STATE LIFE INS. CO. No. 78. 
Supreme Court of Michigan. April 3, 1934. 
254 Northwestern Reporter 229. 
1. INSURANCE. 

Declaration in assumpsit by assignee of beneficiary for first year’s premium 
in accordance with receipt settling beneficiary’s claim on life policy except her 
right to recover such premium which was reserved by agreement of release which 
insurer attached to its answer held sufficient (Rules of Supreme Court, rule 19). 

Declaration alleged payment and possession of receipt for amount of 
first year’s premium on life policy, and set up beneficiary’s settlement 
receipt indorsed on policy which recited that beneficiary had been paid in 
full for all her claims which terminated by payment in accordance with 
agreement of release except for her right reserved therein to recover 
amount of any premium paid on policy, and assignee of beneficiary declared 

in assumpsit for the amount of the first year’s premium. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

2. INSURANCE. 

In action by assignee of beneficiary for amount of first year’s premium 
reserved to beneficiary by agreement of release, introduction in evidence ot 
delivered life policy and receipt for such premium from insurer, who offered no 
testimony held to warrant judgment for assignee. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. ; 

Waiver of rule that policy and receipt for payment of premium is prima 
facie evidence of such payment must have been expressed in unequivocal lan- 
guage in agreement of release between beneficiary and insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Circuit Court, Menominee County; Frank A. Bell, Judge. 

Assumpsit by Wilfred Leahey against the State Life Insurance Company, 
Indianapolis, Ind. From a judgment for defendant, plaintiff appeals. 

Reversed and rendered. 

Argued before the Entire Bench. 

George Barstow, of Menominee, for appellant. 

Doyle & Doyle, of Menominee, for appellee. 

BUSHNELL, Justice. 

[1] Plaintiff, assignee of the beneficiary of a life insurance policy, declared in 
assumpsit for what he calls the compromise value of the policy, and limited his 
claim to $458.80, that being the amount of the first year’s premium, plus interest 
and costs. He pleaded payment and possession of a receipt for this amount and 
set up assignor’s settlement receipt indorsed on the policy which reads: 
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“Marquette, Michigan, March 27, 1983. 

“Received of the State Life Insurance Company one dollar and other valuable 
consideration in full for all claims under this policy No. 446084 now terminated 
by payment in accordance with agreement of release dated March 16, 1933, except 
for my right reserved by said agreement of release to recover under said policy 
the amount of any premium paid thereon. 

[Signed] Flora Edith Harrison. 
“In presence of: 

“W. L. Leahey 

“Geo. Barstow.” 

Defendant denied the payment of the premium, attached to its answer the 
agreement of release, and moved to dismiss the declaration as insufficient in law 
and failing to state a cause of action. 

The court, after trying the case without a jury, granted defendant’s motion 
for a judgment in its favor, stated: 

“Taking all the facts as true and accepting all the proofs the plaintiff has 
put in as true, I cannot see the plaintiff is entitled to recover.” 

Only two questions are involved. Does the declaration state a cause ot action? 
From an examination of defendant’s answer and the attached agreement of 
release, which explains the settlement receipt set forth in paragraph 4 of the 
declaration, we hold that the declaration did reasonably inform the defendant 
of the nature of the cause it was called upon to defend. Rule 19. Appellee claims 
that it was necessary to allege and prove death by suicide. The agreement of 
release clearly indicates that the only question left to be determined between the 
parties was whether the premium had been actually and in fact paid. 

[2] Defendant further contends that the agreement of release placed the 
burden upon plaintiff to prove that the first year’s premium had been “actually 
and in fact paid,” and that, under the agreement, the receipt was not to be regardéd 
as sufficient evidence of such payment. There is in evidence the delivered policy 
itself, dated October 25, 1931, and a receipt for the premium countersigned by 
its secretary October 29, 1931, and signed by the agent. This ordinarily consti- 
tutes prima facie proof. Rosseau v. Brotherhood of American Yeomen, 186 
Mich. 101, 152 N. W. 939; Hiscock v. Hiscock, 257 Mich. 16, 240 N. W. 50, 78 
A. L. R. 953. 

|3] Appellee contends, however, that the parties agreed to waive this rule 
and that plaintiff is required to do more than raise a presumption of payment. 
If such was the intention of the agreement, it should have been expressed in 
language that was clear and unequivocal. We have held that courts will not 
permit the course of justice, upon trials before them, to be stipulated or con- 
tracted in such a manner as to defeat the ends to be subserved by such trials. 
Utter v. Travelers’ Insurance Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 
913. We do not construe the agreement as being. intended to contract for a 
change in the rules of evidence and consequently do not need to pass upon the 
question of the legality of such an arrangement. Plaintiff made out a prima facie 
case and defendant did not see fit to offer any testimony. 

The judgment is reversed and one entered here for $458.80, with interest from 
March 16, 1933. The appellant shall have his costs. 

Nelson Sharpe, C. J., and Potter, North, Fead, Wiest, Butzel, and Edward 
M. Sharpe, JJ., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. ASHE et ux. No. 107. 
Supreme Court of Michigan. April 4, 1934. 
254 Northwestern Reporter 243. 

1. INSURANCE. 
_ Insured’s statement to agent that he was in good health and concealment of 
tact that he had been ill with pleurisy, was being treated for fistula, had finished 
treatment for lumbago, and had condition indicating tuberculosis, held such mis- 
representation of facts as avoided reinstatement of life policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
2. INSURANCE. 

Term “good health” within life policy means that insured is free from 
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disease which would seriously affect general soundness of his system, and that he 
ha: not been attended by a physician for a serious ailment. 
[Ed. Note—For other definitions of “Good Health,” see Words & 

Phrases. ] 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

3. INSURANCE. 

Insured’s failure to disclose conditions affecting risk, of which he is aware, 
makes life policy voidable at insurer’s option. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

4. INSURANCE. 

Concealment becomes fraudulent only when party having knowledge of facts 
owes duty to disclose them. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

5. INSURANCE. 

Life policy may be canceled for untrue statements made by insured in good 
faith if misrepresentation materially affects insurer’s assumption of risk (Comp. 
Laws 1929, § 12444). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

6. INSURANCE. 

Insered’s statement to agent that he was in good health held to avoid rein- 
statement of policy as “false statement materially affecting acceptance of risk” 
where insured had suffered pleurisy, fistula, and lumbago, and showed signs of 
tuberculosis (Comp. Laws 1929, § 12444). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Ingham County, in Chancery; Charles B. Col- 
lingwood, Judge. 

Suit by the Prudential Insurance Company of America against Vivan M. 
Ashe and wife. Decree for defendants, and plaintiff appeals. 

Reversed and remanded. 

Argued before the Entire Bench. 

Emmons, Oren & Sleeper, of Detroit (Donald McGaffey, of Detroit, of 
counsel), for appellant. 

Pierce & Planck, of Lansing, for appellees. 

Epwarp M. SHARPE, Justice. 

Plaintiff filed a bill in chancery to cancel an insurance policy on the life 
of defendant and to restrain a suit at law commenced by defendant as against 
plaintiff for the collection of sick benefits under said insurance policy. 

The policy was issued in 1928, lapsed, was reinstated, and lapsed again. An 
agent of the insurance company called upon the defendant during the latter part 
of February or the early part of March, 1932, for the purpose of having defend- 
ant reinstate his policy, and defendant promised to do so as soon as he could 
gct the money. On April 13, 1932, and at the request of defendant, the agent 
again called at the home of defendant about supper time and when defendant was 
in a hurry to go to work. Defendant did not have time to talk to the agent 
about the policy, but was told that all he needed was his signature to the appli- 
cation and the money to reinstate the same. The answers to certain material ques- 
tions were filled in by the agent either before the application was signed or later, 
but without the knowledge of the defendant. On the basis of these statements 
in the application, the plaintiff company reinstated the policy. 

The answers to the questions in the application for reinstatement stated that 
defendant was in good health and had had no illness or medical treatment since 
the date of issue of the policy. The record shows that in 1918 defendant had 
bronchial asthma; in 1922 he complained of being short of breath: in 1925 he 
had pleurisy and was in bed twelve days; in 1927 he was operated upon for a 
rectal abscess. In 1930 he was operated upon for appendicitis, and about that 
time an X-ray disclosed an early parenchymal type of tuberculosis in the upper 
right lung with lesions fairly well arrested. In August, 1930, defendant was again 
treated for pleurisy. In February, 1932, he was treated for inflammation of the 
lumbar region. On the 15th and 26th of March and the 25th of April he was 
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treated for a fistula. On August 4, 1932, his case was diagnosed as tuberculosis. 

The record also discloses that when the application for reinstatement was 
being made out, the agent asked defendant if he was in good health and defendant 
replied that he was in good health so far as he knew except for a lingering cold. 

{1, 2] The question involved in this case is: Was the defendant’s statement 
that he was in good health such a misrepresentation of fact as would void the 
reimstatement of the policy? Under the view we take of the case, it will not be 
necessary to consider whether defendant is bound by the answers to the other 
questions filled in by the insurance agent. 

We think that the defendant had no intention of defrauding the insurance 
company: yet his statement that he was in good health was not true. “Good 
health” as the term is used in an insurance policy means that insured is free 
irom disease that would seriously affect the general soundness of the system, 
and that he has not been attended by a physician for a serious ailment. Ligrow 
vy. Abraham Lincoln Life Ins. Co., 260 Mich. 444 at page 446, 245 N. W. 498. 


[3] Insurance policies are traditionally contracts uberimae fidei and a failure 
by the insured to disclose conditions affecting the risk, of which he is aware, 
makes the contract voidable at the insurer’s option. Hardman v. Firemen’s Insur- 
ance Co. (C. C.) 20 F. 594; New York Life Insurance Co. v. Abromietes, 254 
Mich. 622, 236 N. W. 769. 

[4] Concealment becomes fraudulent cnly when it is the duty of the party 
having knowledge of the facts to disclose them to the other. 2 Pomeroy’s Equity 
Jurisprudence (4th Ed.) § 902. 


When the application for reinstatement was made and defendant Ashe said 
he was in good health so far as he knew, he also knew that he had been ill with 
pleurisy, that he suffered pains, had been told that he had some indications of 
tuberculosis, had just finished treatments for lumbago, and was being treated for 
fistula. We are also impressed with the fact that when defendant Ashe made an 
application for benefits under the policy he stated that his illness began in March, 
1932. This statement, while not controlling, is indicative that Ashe knew he was 
not a well man when he signed the application for reinstatement. 


“In any event, fair dealing requires that in case of a material change in the 
applicant’s health prior to the consummation of the contract, the insurer should 
be informed thereof; otherwise a fraud might be perpetrated upon it. In fact, an 
obligation rests upon an applicant to disclose such changes in his physical condi- 
tion, which occur during the negotiations, as would influence the judgment of 
the insurance company as to the advisability of accepting the risk. Of course, the 
duty to disclose a material change in health is premised upon knowledge on the 
applicant’s part of such change.” Couch on Insurance, § 130a, p. 250. 


In the present case, the assured was not in good health when the application 
was made. The insurer was entitled to know the true condition of Ashe’s health. 
It was Ashe’s duty to disclose information that would affect the reinstatement ; 
hts failure to do so, together with his positive statements as to the condition of 
his health, materially affected revivor of the lapsed policy. 


There is another ground, not expressly relied upon in the pleadings or argu- 
ments, on which plaintiff’s bill for the cancellation of this policy may be sustained. 
Section 12444 of 3 Comp. Laws 1929 provides: 

“The falsity of any statement in the application for any policy covered by 
this chapter shall not bar the right to recovery thereunder unless such false 
statement was made with actual intent to deceive or unless it materially affected 
either the acceptance of the risk or the hazard assumed by the insurer.” 

{5, 6] An insurance policy may be canceled for an untrue statement made in 
good faith or even in ignorance of its falsity, if such misrepresentation materially 
affected the assumption of risk by the insurer. National Life & Accident Insur- 
ance Co. v. Nagel, 260 Mich. 635, 245 N. W. 540. See, also, Bellestri-Fontana v. 
New York Life Insurance Co., 234 Mich. 424, 208 N. W. 427. Defendant’s past 
and existing state of health was a material fact affecting the risk of plaintiff 
company, and plaintiff's officers have testified in a statement admitted by stipula- 
tion and unrebutted by the defendant that defendant’s application for reinstatement 
would not have been accepted had a full disclosure been made to the company. 
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The decree below will be reversed and the case remanded for the entry of a 
decree canceling the reinstatement of the policy. Plaintiff will recover costs. 

Nelson, Sharpe, C. J., and Potter, North, Fead, Wiest, Butzel, and Bushneli, 
JJ., concur. 

KASSMIR v. PRUDENTIAL INS. CO. OF AMERICA. No. 29723. 

Supreme Court of Minnesota. 
April 13, 1934. 
254 Northwestern Reporter 446. 
1. INSURANCE. 

In action on life policy providing for waiver of premium on insured’s disa- 
bility, whether insured became totally and permanently disabled while policy was 
in force held for jury. 

(For other cases, see Insurance Dec. Dig. § 668[8].) 

2. INSURANCE. 

In action on life policy providing for waiver of premium on insured’s disa- 
hility, whether insurer waived insured’s failure to give timely notice of disability 
and furnish proof thereof or was estopped from denying such failure held for 
jury. ; 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

In action on life policy providing for waiver of premium on insured’s disa- 
bility, whether beneficiary had complied with insurer’s requirements respecting 
proof of disability held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Syllabus by the Court. 

Defendant issued a policy upon the life of plaintiff's husband wherein it was 
provided that if the insured became totally and permanently disabled while the 
policy was in force, the insured less than 60 years of age, before any nonforfei- 
ture provisions became operative, and if due proof of such disability was received 
hy the insurer, it would waive premiums due after receipt of such proof. Whether 
the insured hecame totally and permanently disabled while the policy was in force 
was a fact issue properly submitted to the jury. Neither notice of disability nor 
proof thereof was furnished until after death of the insured. Held, 

1. The evidence justified the trial court in submitting to the jury the doc- 
trines of waiver and estoppel as to failure to give timely notice of disability and 
furnishing proof thereof. 

2. The court properly submitted to the jury the determination of whether 
plaintiff had complied with defendant’s requirements respecting furnishing of 
proof of disability. 

3. Plaintiff was the proper party in interest. 

4. Certain proposed amendments to defendant’s answer properly refused. 

5. The verdict is supported by the evidence. 

6. Certain assignments of error, separately considered, found not sustained. 

\ppeal from District Court, St. Louis County; Bert Fesler, Judge. 

\ction by Sarah Kassmir against the Prudential Insurance Company of 
\merica. From an order denying a motion for judgment notwithstanding the 
verdict or for a new trial, defendant appeals. 

Affirmed. 

Shearer, Byard & Trogner, of Minneapolis, for appellant. 

Harry E. Weinberg and Lewis, Hunt & Palmer, all of Duluth, for respondent. 


STAHL v. AMERICAN NAT. ASSUR. CO. No. 22102. 
St. Louis Court of Appeals. Missouri. April 3, 1934. 
70 Southwestern Reporter (2d) 78. 
1. INSURANCE. 

In ascertaining intention of parties, contract of insurance should be construed 
by same rules that govern interpretation of other contracts, and plain, unequivocal, 
and unambiguous language must be given its plain meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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2. INSURANCE. 

Ambiguous language in insurance contract should be interpreted most favor- 
ably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Court must determine whether language in insurance contract is ambiguous, 
and contract is not to be construed as ambiguous merely because parties thereun- 
der have differed on its meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Under life policies providing that insurer agreed to pay insured’s premiums, 
if insured became totally and permanently disabled and furnished proof satisfactory 
to insurer of such disability, insured’s right to waiver of further premiums began 
with occurrence of disability, and entitled insured’s widow to premiums paid by 
insured after disability but prior to furnishing of proof of such disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. INSURANCE. 

Insurer’s refusal to pay aggregate of specified premiums claimed by insured’s 
widow under life policy provisions held not “vexatious” so as to entitle widow 
to attorney’s fee and damages, where point at issue involved open question of 
law upon which courts of state had not spoken (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from St. Louis Circuit Court; H. A. Rosskopf, Judge. 

“Not to be published in State Reports.” 

Proceeding by Mae Ruth Stahl against the American National Assurance 
Company. From a judgment for defendant, plaintiff appeals. 

Reversed and cause remanded. 

Boaz B. Watkins and J. Raymond Dyer, both of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Gladney and Raymond J. Lahey, all of St. Louis, for 
respondent. 

3ENNICK, Commissioner. 


This is an agreed case, which was submitted to the circuit court under the 
procedure provided for in section 1097, R. S. 1929 (Mo. St. Ann. § 1097, p. 1387). 
The question in difference between the parties has to do with plaintiff’s right to 
recover from defendant the sum of $126.52, with interest from February 18, 1929, 
the date of demand; such sum representing the aggregate of premiums paid by or 
on behalf of the insured upon two policies of life insurance issued by the defend- 
ant after the insured had become totally and permanently disabled, and prior to 
the time defendant assumed the further payment of premiums for him. The find- 
ing and judgment of the court was for defendant, and plaintiff has appealed to this 
court hy the appropriate steps. 

Plaintiff is the widow of the insured, and presents her claim under an order 
of the probate court refusing letters of administration upon her deceased hus- 
band’s estate. 

The sole question for our determination in the case is whether the furnishing 
hy the insured to the company of proofs of his total and permanent disability was 
a condition precedent to his right to have the payment of further premiums waived 
under the policies. The answer to the question depends upon the construction to he 
put upon the language of the following provision which appeared in each policy, 
with certain clauses typographically emphasized as in the quotation: 

“If the Insured SHALL BECOME TOTALLY AND PERMANENTLY 
DISABLED BY BODILY INJURY OR BY DISEASE, before attaining the 
age of sixty years, and after the issuance of said policy and the payment of at 
least one full annual premium thereon and before default in the payment of any 
subsequent premium, so that he is and will continue to be totally, continuously and 
permanently disabled for life and thereby prevented from the performance of any 
work or the transaction of any business for compensation or profit, and shall fur- 
nish proof satisfactory to the company of such disability THE COMPANY 
AGREES TO PAY FOR THE INSURED THE PREMIUMS THEREAFTER 
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BECOMING DUE UNDER SAID POLICY, such agreement to become operative 
only after endorsement of the same has been made on said policy by the company.” 

The facts are that on July 25, 1928, the insured became totally and permanently 
disabled, and so continued until: the time of his death on April 15, 1929, at the age 
of 55 years. However, notwithstanding the fact that he was totally incapacitated, 
it was not until the early part of February, 1929, that he realized the permanent 
and enduring character of his disability; and meanwhile the premiums in question 
had been paid the company, which, of course, had no knowledge at the time of 
the receipt of the premiums of the insured’s disability. 

On February 10, 1929, the insured, having meanwhile learned of his rights 
under his policies, caused proof of his disability from and after July 25, 1928, to 
be furnished to defendant, along with his claim to the benefit of premium waiver 
as provided for in that provision of his policies which has heretofore been quoted. 
Following an investigation of the merits of his claim, defendant, on February 14, 
1929, accepted his proof as satisfactory and indorsed its said acceptance upon the 
policies, and from thenceforward waived the further payment by the insured of 
all premiums as they accrued. 

It is to be noted, however, that defendant, in assuming the further payment of 
premiums for the insured, construed the particular provision of the policies as 
calling for the waiver of the payment of further premiums by the insured only 
after February 14, 1929, the date of its indorsement of the waiver upon the policies 
following the receipt of proof of disability, rather than as providing for such 
waiver from and after July 25, 1928, the date when the permanent total disability 
actually began. 

On February 18, 1929, plaintiff, acting for the insured, and objecting to de- 
fendant’s construction of the total and permanent disability provision of the poli- 
cies, made demand upon defendant for the return of the premiums paid subsequent 
to the time when disability arose and prior to the waiver by defendant of the fur- 
ther payment of premiums on the policies. Defendant refused the demand, and 
the submission of this agreed case followed, resulting, as has been heretofore in- 
dicated, in the entry of the judgment for defendant and plaintiff’s appeal therefrom 

[1, 2] Underlying the case is the elementary rule of law, so well settled as to 
require no citation of authorities to support it, that, in the matter of ascertaining 
the intention of the parties, a contract of insurance should be construed by the 
same rules that govern the interpretation of other contracts; that plain, unequivocal, 
and unambiguous language must be given its plain meaning, whatever the conse- 
quences may be upon the respective rights and obligations of the parties: but that, 
if there is an ambiguity in the language used so as to leave fair room for judicial 
construction, then that interpretation should be adopted which is most favorable to 
the insured. 

[3] While, of course, it is always for the court itself to determine the ultimate 
judicial question of whether or not certain language in an insurance contract is 
ambiguous, from which it necessarily follows that the question is not to be re- 
solved in the affirmative by the mere fact that either the parties themselves or 
other persons have differed upon its meaning, yet in this instance it is not without 
its significance to point out that three different constructions of the particular pro- 
vision under review have been contended for, two of which have been by defend- 
ant and one by plaintiff. 

[4] Plaintiff has consistently argued that the policies provided for a waiver 
of the further payment of premiums by the insured after he became totally and 
permanent disabled, the contingency insured against. Defendant, however, has not 
been so entirely consistent. Though at all times insisting that the furnishing of 
proof of disability was a condition precedent to the right of the insured to have 
the payment of further premiums waived under his policies, defendant took the 
position at the inception of the controversy that the waiver should begin as of 
February 14, 1929, the date of its indorsement upon the policies of its acceptance 
of the proof which had been supplied. Now it argues in its brief that the furnish- 
ing of proof of disability itself was the occasion for the waiver of further pre- 
miums, and that it was therefore entitled to receive and retain the premiums paid 
prior to February 10, 1929, the date that such proof was furnished to it, thus 
asserting, in effect, that under the terms of the provision in question the waiver 
should be held to have begun as of February 10, 1929. 
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But aside from the fact that the parties themselves have been unable to agree 
upon the precise meaning of the policies, we cannot escape the conclusion on our 
own part that the provision in question is in fact patently ambiguous. We need not 
concern ourselves with the point over which defendant itself has had its difficulty, 
that of whether the waiver should be held to have begun as of the date of the mak- 
ing of the indorsement upon the policy by the company or the date of the furnish- 
ing of the proof of disability by the insured, for it is only the latter which defend- 
ant now argues for. In other words, the controversy has at last reduced itself 
to one of whether the insured’s right to the waiver of further premiums related 
hack to and began with the occurrence of the disability, or whether the waiver 
began with the furnishing of the proof of disability. 

The policy provision simply says that, if the insured shall become totally and 
permanently disabled, and shall furnish proof satisfactory to the company of such 
disability, the company agrees to pay for the insured the premiums thereafter be- 
coming due. Does it mean that the company will pay the premiums falling due 
after the occurrence of the disability, or does it mean that the company will pay 
the premiums falling due only after the receipt of notice of disability? Either 
construction of the provision may be argued for with a show of right, which, after 
all, is but another way of saying that the provision is ambiguously worded, in which 
event. the construction most favorable to the insured is to be adopted. We there- 
jore construe the provision to mean that the waiver of premiums followed and 
dated from the time of disability, the construction which plaintiff has contended 
for from the inception of the case. Hablutzel v. Home Life Insurance Co. (Mo. 
Sup.) 59 S.W.(2d) 639; Id. (Mo. App.) 52 S.W.(2d) 480. 

Indeed in this particular instance there is an added reason for construing the 
policy to mean that the occurrence of total and permanent disability fixed the in- 
sured’s right to the waiver of premiums provided for. This for the reason that 
in preparing the form of the provision as it has heretofore been quoted, the com- 
pany saw fit to capitalize the clauses “SHALL BECOME TOTALLY AND PER- 
MANENTLY DISABLED BY BODILY INJURY OR DISEASE,” and “THE 
COMPANY AGREES TO PAY FOR THE INSURED THE PREMIUMS 
THEREAFTER BECOMING DUE UNDER SAID POLICY.” 

We do not mean to say that in construing a policy of insurance one size of 
of type is to be given greater emphasis and effect than another simply because of 
the size; nor is there any claim in this case that the insured was deceived or mis- 
led by the size of type used in or the arrangement of the provision in question 
Rather he was simply unaware of any benefit rights accruing to him under his 
policies. However, upon the issue of what was intended to be expressed, the com- 
pany must obviously have had some idea and purpose in mind in setting out the 
two separate clauses of the one provision in capitals. We can think of but two 
alternatives. Either the idea was to emphasize and connect the provision for the 
waiver of premiums with that which had to do with the fact of disability and thus 
tend to convey the thought which plaintiff is contending for, or else the idea was 
to set a deliberate trap for the unwary, a conclusion which we would be loath to 
entertain. And it is also not amiss to mention that, if the actual intention was 
otherwise, that is, to make the waiver of premiums date only from the time of the 
furnishing of the proof of disability, then it would have been a very easy matter 
for the draftsman, with the great wealth of the English language at his disposal, 
to have so expressed the contract as to have left no room for doubt about what 
was intended. 

[5] Following the submission of the agreed case and prior to the rendition of 
the court’s decision thereon, plaintiff moved the court to allow her an attorney’s fee 
and damages by way of vexatious refusal to pay. Of course the judgment render- 
ed by the court for defendant obviated the necessity for the taking of any action 
on the motion. Now plaintiff asks that, in the event of our reversal of the judg- 
ment of the circuit court, the cause be remanded with directions regarding the dis- 
position of her motion for the statutory allowance. 

Defendant insists, to the contrary, that, not having been included in the agreed 
case, the subsequent filing of the motion for damages was improper and unwar- 
ranted; that the statute respecting the allowance by way of a penalty for vexatious 
refusal (section 5929, R. S. 1929, Mo. St. Ann. sec. 5929, p. 4515) comprehends 
and has to do only with a loss under a policy, and not such a claim as is involved 
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in the present proceeding; and that, in any event, under the circumstances of the 
case, the refusal of the company to pay was not vexatious also as to warrant the 
assessment of the penalty. 

Aside from the first two grounds, the correctness of which we are not de- 
ciding, we think the contention of defendant is to be sustained upon the third 
ground. At the time of the controversy, the point at issue between the parties in- 
volved an open question of law upon which the courts of this state had not spoken, 
and defendant was therefore entitled to seek an answer from the courts without 
being penalized therefor. State ex rel. vy. Allen, 295 Mo. 307, 243 S. W. 839. 

It follows that the judgment rendered by the circuit court should be reversed, 
and the cause remanded for further proceedings not inconsistent with the views 
herein expréssed. The commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the cause re- 
manded in accordance with the recommendations of the commissioner. 

Becker and McCullen, JJ., concur. 

Hostetter, P. J., not sitting. 


MUNSON v. NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON 
No. 28921. 
Supreme Court of Nebraska. April 20, 1934. 
Dissenting Opinion April 30, 1934. 
254 Northwestern Reporter 496. 
1. INSURANCE. | a d 
Presumption of continued life of absentee continues for seven years, but 
seven years of unexplained absence raises presumption that absentee is not then 
alive. 
(For other cases, see Insurance, Dec. Dig. § 440.) 
2. INSURANCE. 
Presumption of death after seven years requires that party asserting absentee 
is alive must prove assertion. 
(For other cases, see Insurance, Dec. Dig. § 440.) 
3. INSURANCE. 
One asserting that absentee died in less than seven years has burden of 
proving claim. 
(For other cases, see Insurance, Dec. Dig. § 440.) 
4. INSURANCE. 


To raise presumption of absentee’s death at time less than seven years, facts 
and circumstances of special peril must be shown which make it more probable 
that absentee died at particular time than that he survived. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

5. INSURANCE. 

Presumption of absentee’s death, founded on reasonable probability, must 
prevail against mere possibilities. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE. 


Evidence that young man of excellent habits and good prospects, who was 
happy and contented, suddenly disappeared while making cross-country auto- 
mobile trip alone, through sparsely settled region, which journey subjected him 
to special perils, and that he was never thereafter found nor heard from by 
members of his family for whom he had shown unusual attachment, created 
presumption that death occurred while on such trip, and authorized recovery on 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 


1. The presumption of continued life of an absentee continues for seven 
years. 
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2. But seven years of unexplained absence raises the presumption that the 
missing one is not then alive. 

3. Such presumption of death after seven years requires that he who asserts 
an absentee is then alive must prove it. 

4. If it is asserted that an absentee died in less than the seven years, the 
burden is on the one so claiming to prove such fact. 

5. To raise the presumption of death at any particular time less than the 
seven-vear period, facts and circumstances of special peril must be shown which 
make it more probable that he died at a particular time than that he survived. 

6. Presumption of death of an absentee founded on a reasonable probability, 
must prevail against mere possibilities; otherwise, the conclusion of death could 
never be reached until his natural life expectancy had run. 

7. When a young man of excellent habits and good prospects, who is happy 
and contented with his lot in life, suddenly disappears while making a cross- 
country automobile trip alone, through a sparsely settled region, which journey 
subjects him to certain special perils, and he never thereafter is found, nor does 
he ever communicate with the members of his family, for whom he has shown 
unusual attachment, the law raises the presumption of his death while upon this 
trip. 

Day, J., dissenting. 

Appeal from District Court, Hamilton County; Hastings, Judge. 

Action by Elroy S. Munson, administrator of the estate of Albert R. Mun- 
son, deceased, against the New England Mutual Life Insurance Company of 
Boston, Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. Baird & Sons, of Omaha, for appellant. 

Craft, Edgerton & Fraizer, of Aurora, for appellee 

Heard before Goss, C. J., Rose, Good, Eberly, Day, and Paine. JJ., and 
Messmore, District Judge. 

PaInfF, Justice. 

This is an action at law upon an old line life insurance policy of $3,000 for 
the death of the insured, brought after seven years had elapsed from the time 
he was last seen. 

The evidence shows that Albert Russell Munson, usually called Russell Mun- 
son, was born at Aurora, Nebraska, October 23, 1891, and that at Lincoln, 
Nebraska, he took out a policy of insurance in the defendant company upon 
October 14, 1919, in the sum of $3,000, being an ordinary life policy, with a 
premium of $75.60 a year, the policy having double indemnity for accidental 
death and also total permanent disability clauses, which features are not involved 
in this action. This young man was unmarried, and, so far as the evidence 
liscloses, he had no attachment for any young lady. He was a member of the 
Masonic lodge and also of the International Typographical Union. He had spent 
his entire life, with the exception of a few years, in Aurora, where he gradu- 
ated from the high school in 1911 or 1912. He had always enjoyed good health, 
and was mentally well balanced. He learned the printing business at the Burr 
Publishing Company at Aurora, and became an operator upon the linotype, and 
supported himself at that occupation while attending the State University at 
Lincoln for two years. He was very devoted to his parents, and particularly 
attached to his sister Frances, having been her pal from their earliest childhood 
days. He enlisted and served in the United States navy during the war, and 
remained in the navy for some time thereafter, writing many letters home, 
inclosing snapshots. One of these letters was found, and introduced in evidence, 
which was written by him to his mother from Honolulu. It discloses somewhat 
intimate details of the young man’s life and thoughts, and reads, in part, as 
follows : 


“Army and Navy 
“Young Men’s Christian Association 
“With the Colors 


“Dec. 27 ’18 
“Dear Mother: Just got your letter and the box. I can use the wrist gloves 
or whatever you call ’em fine. The cookies were sure good, tasted nice and 
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fresh, got two of them in my pocket. The socks come in handy; I needed some. 
Tlie tooth paste and shaving soap will be useful. I was just out of tooth paste. 
I am smoking one of the cigarets now. If the Oregon goes for a trip, they will 
be almost indispensable. * * * Yes, I got the cake on Thanksgiving. Didn't 
I tell you before? * * * 

“Frances said something about her blouse in her last letter. I spent what 
she sent for a blouse, but I’m afraid the sleeves are too short for her, so ['ll 
zet one on pay day that will be all right. Tell her she don’t need to send me 
any more money,—I’m not used to it any more. I’ve been getting along without 
it quite often lately and not really missing it. 

“Dad should get my $50 bond on the 3d loan some time in February. If he 
can take care of my insurance premium I’ll send him the balance as soon as he 
will let me know how much it is. 

“Christmas day was quiet. We had nice weather,—lots to eat—see menu 
enclosed. They left the food on the tables all afternoon and we could eat at 
any time. Our candy was made on the island and was regular Christmas candy. 
* *x x 

“I guess I’ve answered all questions & told all the news. Lots of love from 
Russell.” 

There is another letter in the record that was written to his father from 
Long Pine, Nebraska, and reads, in part, as follows: 

“The Long Pine Journal 
“A. R. Munson, Editor 
“Long Pine, Nebraska 
“Published in ‘Nebraska’s Hidden Paradise’ 
“June 23, 1923. 

“Dear Dad: There’s not much to write about, except to let you know I’m 
still ‘kicking” * * * 

“Receipts last month were a little short and expense a little long so I did 
not come out very good. This month will be better so far as the newspaper is 
concerned. There is about $50 worth of job work to collect so far. Of course. 
the rest of the month may more than double the job work total. It’s been pretty 
quiet for several weeks. I think I'll let one of the boys go after another week. 
The boy I keep gets $15 a week, the one I’l! get go $10.00. 

“T got two spinners today and think I’ll go down to the creek (14 mile) and 
have a try for a trout. They bite (strike) good about dusk. It is almost like 
fishing in your back yard. 

“I hope mother is getting along all right. I don’t figure on you being other 
than as usual. Give Frances & Jean and M. J. a kiss for me. Love, 


; Russell” 
While he attended the university, and also while he lived in Aurora, he was 
an active member of the Nebraska National Guard. He had purchased the Long 
Pine Journal, and was paying for it on a contract, and drove from Long Pine 
to Omaha about the middle of September, 1923, and secured some engraved 
wedding announcements, which he had ordered for his sister’s wedding, which 
was to occur October 15, 1923. He had his own ideas about the proper form of 
wedding announcements, and purchased these for his sister and took them from 
Omaha to Aurora and delivered them personally to his sister, saying that this 
was his wedding present to her. While he remained in Omaha on this trip, he 
traded off his old car for a second-hand Ford, and drove that to Aurora. He 
visited in Aurora for several days, and then he bade his family goodbye, prom- 
ising Frances to be on hand sure for her wedding, which was to occur so soon. 
From the time he drove away from his home at Aurora that day, nothing has 
ever been seen or heard of this young man, or the car that he was driving. He 
had no bad habits, such as gambling or drinking. There is not the slightest 
‘ndication that he contemplated suicide, nor has there been disclosed any motive 
or reason for him to abandon his growing business at Long Pine or his family 
at Aurora. It is logical to draw the conclusion from such evidence that he was 
made away with, against his will and by violence, at some date between the 
hour he left his family at Aurora and the date of his sister’s wedding, October 
15, 1923. Automobiles abandoned by the owners are easily found and identified, 
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but a criminal hitchhiker often uses the automobile of one he has made away 
with to make his escape to a far distant country. 


When it was found that he had disappeared, his father sent out radio 
announcements from WOW, radio station at Omaha, broadcasting his disappear- 
ance. All of the relatives of the family in Colorado and on the Pacific coast 
were communicated with. Newspapers were scanned, and the father sent his 
nicture and all of his credentials to the navy department, seeking their help in 
locating him, and after a voluminous correspondence they were unable to get 
any track of him. The father watched the newspapers very carefully for dis- 
appearances, and every other shred of information that would throw light upon 
his son, up until the time of his death, September 30, 1929, and the state news- 
papers that carried the account of the father’s death also carried full details of 
the disappearance of the son, Russell Munson. 


[1-3] The law seems to be well established that the presumption of death 
after an unexplained absence for seven years does not necessarily imply that the 
oerson died at the end of that period, but that, after seven years of unexplained 
absence, the presumption of death requires that the one who asserts that he is 
alive must prove it, and, on the other hand, if it is asserted that the one who 
disappeared died in less than seven years, the burden is then upon the one 
asserting that death occurred at some particular time prior to the termination of 
the seven years to prove that fact. See Holdrege v. Livingston, 79 Neb. 238, 112 
N. W. 341; McLaughlin v. Sovereign Camp, W. O. W., 97 Neb. 71, 149 N. W. 
112, L. R. A. 1915B, 756, Ann. Cas. 1917A, 79: Rosencrans vy. Modern Woodmen 
of America, 97 Neb. 568, 150 N. W. 630; McLean v. Grand Lodge, A. O. U. W., 
56S. D. 17, 238 N. W. 126: Crane v. Grand Lodge, A. O. U. W., 106 Neb. 291, 
183 N. W. 291; Masters v. Modern Woodmen of America, 102 Neb. 672, 169 N. 
\V. 1: Davie v. Briggs, 97 U. S. 628, 24 L. Ed. 1086: Haddock v. Meagher, 180 
Iowa, 264, 163 N. W. 417: Bonslett v. New York Life Ins. Co. (Mo. Sup.) 190 
»s. W. 870. 

“Presumption of continued life of one who has disappeared from his home 
and the knowledge of his family, in the absence of proof to the contrary, con- 
tinues for seven years. At the end of that time, and not until then, it ceases to 
operate, and the presumption of death takes its place. The latter presumption 
is to the effect only that the missing one is not then alive and does not prove 
death at any precise time within the seven-year period.” Goodier v. Mutual Life 
Ins. Co., 158 Minn., 1, 196 N. W. 662, 34 A. L. R. 1383. 

“Thus evidence of character, habits, domestic relations, and the like, making 
the abandonment of home and family improbable, and showing a want of all 
those motives which can be supposed to influence men to such acts, may be 
sufficient to raise the presumption or to warrant an inference of the death of 
one absent and unheard irom, without regard to the duration of such absence.” 
8 R. C. L. 712, § 8 See Tisdale v. Connecticut Mutual Life Ins. Co., 26 Iowa, 
170, 96 Am. Dee. 136. 

\ member of a mutual benefit association had paid all the assessments made 
on him by the association up to the time when he disappeared. The association 
thereupon declined to accept payment of the assessment coming due subsequent 
to his disappearance, tendered by the beneficiary named in the certificate, on 
account of such disappearance, and did no longer make any assessments on him. 
Held, (in an action brought on such certificate after seven years from the dis- 
appearance of such member had elapsed) that, the presumption being that he 
was dead, the beneficiary was entitled to recover on the certificate. Supreme 
Commandery of K. G. R. v. Everding, 20 Ohio Cir. Ct. R. 689, 11 O. C. D. 
419; 14 Deitch, Digest of Insurance Cases, 352. 


[4] It has long been the law that, if an absentee was in contact with a 
specific peril, as a shipwreck, such circumstances might raise a presumption of 
death without regard to the lapse of the seven years. Other circumstances may 
weil create the same presumption, as where the circumstances of the disappear- 
ance are more consistent with the theory of death than that of the continuance 
of life when considered with reference to those influences and motives which 
ordinarily govern men, in either of which cases the jury may infer death at any 
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time within the seven years, such as may seem to it most probable. 104 Am. St. 
Rep. 206, see notes: Lancaster v. Washington Life Ins. Co., 62 Mo. 121. 

“To raise the presumption of death at any particular time special facts and 
circumstances should, however, be shown, reasonably conducing to that end. The 
evidence need not be direct or positive, but it must be of such a character as 
to make it more probable that he died at a particular time than that he sur- 
yived.” 6) R.-C. 1. 71Z, $98. 

This court has very recently had a similar case before it, entitled Fredrikson 
v. Massachusetts Mutual Life Ins. Co., 126 Neb. , 252 N. W. 802, in which 
we reviewed many of the Nebraska cases relating to disappearances. Thomas 
v. Thomas, 16 Neb. 553, 20 N. W. 846, alleged the death of a former husband 
because of seven years’ absence. In Cox y. Ellsworth, 18 Neb. 664, 26 N. W. 
460, 53 Am. Rep. 827, this court considered the common-law presumption of 
death after seven years. This was an equity case to reform a deed, and it was 
there held: “Evidence of character, habits, domestic relations, and the like, 
making the abandonment of home and family improbable, and showing a want 
of all those motives which can be supposed to influence men to such acts, may 
be sufficient to raise the presumption of death, or from which the death of one 
absent and unheard from may be inferred, without regard to the duration of 
such absence.” 

In order to recover in the case at bar, the plaintiff is required to show that 
the insured came to his death prior to November 14, 1923, when the policy became 
in default for the nonpayment of premiums. This court has had several cases of 
this nature. 

Judge Letton decided the case of Coe v. National Council of K. & L. of S., 
96 Neb. 130, 147 N. W. 112, L. R. A. 1915B, 744, Ann. Cas. 1916B, 65, and used 
as his syllabus the two paragraphs which were first announced in the case of 
Cox v. Ellsworth, supra. In this Coe Case, Dr. Ganson was sleeping in a little 
tent in his back yard with a young son. At 2 o’clock in the morning the boy 
cried, and the mother found that the father was not there. At 6 o’clock in the 
morning his bicycle was found at Riverside Park, Omaha, near the Missouri 
river; his clothes were on a stick stuck in the mud on the bank of the river, 
and tracks of a barefoot man led from this point to the water’s edge. The river 
was dragged, dynamite was used, and a day or so later men who were working 
in a brickyard testified they saw a body floating down the river. Judge Letton 
said that all of his clothing was accounted for. It was not shown that he was 
in possession of any money. His last known appearance in life was when he 
stood unclad upon the bank of the treacherous Missouri river, and a naked body 
was seen a few days afterward in the river at a point below, and that these 
facts were sufficient to justify the district court in finding that he died as 


alleged in the petition, the presumption being that he died as of the date he 
entered the water. 


A watchman upon a railroad bridge in Omaha disappeared, his cap being 
found upon latticework, and his lunch uneaten. This court said: “The defendant 
offered to pay if ‘positive proof’ was furnished. This must be held to mean proot 
as positive as the circumstances reasonably afford, and positive enough to satisfy 
the judgment of reasonable men. Otherwise, where, as in convlusions of nature, 
such as floods, tornadoes, and tidal waves, or in catastrophes such as conflagra- 
tions or explosions, where it is very frequently impossible to furnish absolute 
proof of death by the production of the body, the insurer might escape a just 
liability.” Mitchell v. Brotherhood of Locomotive Firemen and Enginemen, 103 
Neb. 791, 174 N. W. 422, 423. 

In former times, as has been stated herein, the loss of a ship at sea, or the 
burning of a building, were held to be special perils on a definite date, and if 
one who had been in the ship or building was never seen thereafter, the courts 
decided that the absentee had come to his death on that day. 

Today more people are subjected to the perils of automobile trattic than are 
killed in burning buildings or lost ships, for these modern, fast, and reliable cars 
are being used to make hazardous trips in every continent, not only across deserts 
and mountains, but to the most desolate regions. Trips are made daily by lone 
drivers in automobiles which formerly would not have been undertaken, except 
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when several men were traveling together, prepared for the dangers of the road. 
Even along the most frequented highways, all traffic must make certain legal 
stops, at which hikers have the opportunity to forcibly board a car against the 
driver’s wishes. Other drivers, with no thought of danger, will invite a criminal 
to ride with them, whose only desire is to obtain possession of their car at any 
cost. Our daily newspapers often carry accounts of perils to automobilists from 
fleeing gangsters. 

It is insisted that no such criminal acts have been proved in this case. True, 
but a fine young man has been lost to this world by an unknown peril. Why 
should a court shut its eyes to the known dangers found in automobile traffic, 
when such dangers are not only the possible but the probable cause of his 
untimely disappearance ? 

[5] Presumptions founded on a reasonable probability must prevail as against 
mere possibilities: otherwise, the conclusion could never be arrived at, that a 


man was dead, until the natural limit of human life had been reached. Merritt 
v. Thompson, 1 Hilt. (N. Y.) 550. 


[6] Let us briefly review the evidence in the case at bar which relates to the 
time of death. A single young man, who was healthy, sober, industrious, and of 
excellent habits, had a deep affection for the members of his family, and never 
remained away from home for any considerable length of time without writing 
to them, suddenly drops out of sight. This young man, who was of a hopeful 
and contented disposition, and satisfied with his lot in life, who was prospering 
in business, and whose principal recreation was trout fishing, starts out on this 
last automobile trip with only $11 in his pockets. This trip is a cross-country 
journey, requiring the traversing of eight or nine counties, one of them inland, 
without railroads or main highways, and which counties 11 years ago were very 
sparsely settled, up in the sandhil! and lake country or north central Nebraska. 
This young man leaves, promising his sister, for whom he had unusual affection, 
that he would return shortly for her wedding, plans for which marriage he had 
teen much interested in, announcements for which he had designed and had had 
engraved at his own expense. It must be quite evident that he would have been 
back in Aurora for this wedding on October 15, 1923, if he had not been over- 
taken by some calamity. Is the presumption of his death, prior to October 15, 
1923, founded on a reasonable probability? We hold that it is, because the habits, 
character, domestic relations, which were unblemished, as well as his promise 
to attend an important event, in fact, all the facts and circumstances, except only 
his exposure to the special perils of a lone automobilist upon unfrequented roads, 
make it certain that, if alive within the period set out, he would have returned 
to, or communicated with, his parents or sister. Reedy v. Millizen, 155 Ill. 636, 
40 N. E. 1028. The reason that such evidence raises a presumption of death is 
obvious; absence from any other cause, being without motive, and inconsistent 
with the very nature of the person, is improbable. Such absence might be on 
account of insanity, but a death under such circumstances is more probable than 
insanity, in the entire absence of the slightest evidence thereof, the law raises 
the presumption of death. Lawson, Law of Presumptive Evidence, 289. 

The district court tried this case without the assistance of a jury, and its 
findings are, therefore, entitled to great weight. In the judgment entered by it, 
we find this paragraph: “The Court further finds that the deceased was so 
circumstanced and possessed of such a character and habits at the time he dis- 
appeared, about the middle of September, 1923, that no other reasonable infer- 
ence is to be drawn from his disappearance than that he died soon after his dis- 
appearance, and that his death took place between the middle of September, 1923, 
at the time he left the home of his parents in Aurora, Nebraska, and October 
15, 1923, the time his sister, formerly Frances Munson, was married.” 

The record has been examined by this court, and sustains the judgment 
entered for the plaintiff. Attorney’s fees in this court allowed in the sum of $150. 

\ffirmed. 


Day, Justice (dissenting). 


\s a matter of law, an automobile drive from Aurora to Long Pine is not a 
special peril comparable to a loss of a ship at sea or a burning building sufficient 
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to justify an inference that death occurred at a certain time. This conclusion is 
not supported by the evidence in the record, and my personal experience, even 
if a proper consideration, does not impel me to agree. 





KLANECKY WOODMEN OF THE WORLD. No. 28923. 
Supreme Court of Nebraska. April 27, 1934. 
254 Northwestern Reporter 577. 

2. INSURANCE. 

Benefit society's offer to suspended member, to permit his reinstatement on 
conditions stated, does not waive forfeiture of benefit certificate, in absence of 
compliance with conditions named. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

3. INSURANCE. 

3enefit society’s mailing of blanks for proof of death to local camp secretary 
is not waiver of forfeiture of benefit certificate, where, before blanks are received 
and filled out, society informs beneficiary that certificate is void and that mailing 
of blanks was error. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

INSURANCE. 

Benefit society's letter stating that blanks for proof of death had been sent 
to local camp, to which deceased had once belonged, but who died while sus- 
pended, did not operate to waive forfeiture of benefit certificate, where letter 
recited that right of approval of proof was reserved to society. 

(For other cases, see Insurance, Dec. Dig. § 755[{1].) 

Syllabus by the Court. 

1. “Waiver is an intentional relinquishment of a known right, and there must 
be both knowledge of the existence of the right and an intention to relinquish 
it.’ Livesey v. Omaha Hotel Co., 5 Neb. 50. 

An offer by a fraternal benefit society to a suspended member, to permit 
his reinstatement on conditions stated, does not operate to waive a forfeiture 
of the benefit certificate where there was no compliance with the conditions 
named. 

3. Forfeiture of a benefit certificate is not waived by the fact that the benefit 
society has mailed blanks for proof of death to the local camp of the society 
where, before such blanks are received and filled out, the society informs the 
beneficiary that the certificate is void and the mailing of the blanks was an error. 

4. A letter by a fraternal benefit society, reciting that blanks for proof of 
death have been sent to the financial secretary of the local camp of the fraternal 
order, to which a deceased member had once belonged, but who had died while 
suspended, will not operate to waive a forfeiture of a benefit certificate where 
the letter of transmittal recites that the right of approval of proof is reserved 
to the society. 

Appeal from District Court, Valley County; Horth, Judge. 

Action by Anna Klanecky against the Woodmen of the World. Judgment 
for defendant, and plaintiff appeals. 

Affirmed. 

Davis & Vogeltanz, of Ord, for appellant. 

Munn & Norman, of Ord for appellee. 





PADGETT v. METROPOLITAN LIFE INS. CO. No. 258. 
Supreme Court of North Carolina. April 11, 1934. 
173 Southeastern Reporter 903. 
INSURANCE. 


Where accident clause of life policy excepted liability for death resulting 
trom bodily injuries sustained while “participating in aviation or aeronautics, 
except as a fare-paying passenger,” and insured was killed while in aeroplane 
operated by employer holding private license and without having paid fare, 
insurer was not liable. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Superior Court, Lincoln County: Shaw, Emergency Judge 
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Action by Mrs. Rosa Belle Padgett against the Metropolitan Life Insurance 
Company. From a judgment as of nonsuit, plaintiff appeals. 
Attirmed. 


This is an action to recover on a contract attached to and made a part of a 
policy of insurance issued by the defendant on the life of Walton E. Padgett, 
husband of the plaintiff, who is named as beneficiary in said policy. The con- 
tract is in words and figures as follows: 

“Accidental Death Benefit. Benefit payable in the event of death from 
accident as herein limited and provided. Supplementary Contract attached to 
ind made part of Life Insurance Policy No. 3821917-A, issued on the life of 
Walton E. Padgett. 

“Metropolitan Life Insurance Company, in consideration of the application 
ior this contract, as contained in the applicaion for said policy, the latter being 
the basis for the issuance hereof, and in consideration of six dollars and forty 
cents, payable annually as an additional premium herefor, such payment being 
simultaneous with and under the same conditions as the regular premium under 
the said policy, except as hereinafter provided, 

“Hereby agrees to pay to the beneficiary or beneficiaries of record under 
said policy, in addition to the amount payable according to the terms of said 
policy, the sum of six thousand dollars, upon receipt, at the home office of the 
company in the city of New York, of due proof of the death of the insured as 
the result, directly and independently of all other causes, of bodily injuries 
sustained through external, violent, and accidental means, provided (1) that such 
death shall have occurred while said policy and this supplementary contract are 
in full force, and prior to the anniversary date of said policy nearest to the 
sixty-fifth birthday of the insured; and (2) that all premiums under said policy 
and this supplementary contract shall have been duly paid; and (3) that said 
policy shall not then be in force by virtue of any nonforfeiture provision thereof; 
and (4) that death shall have ensued within ninety days from the date of such 
ijuries; and (5) that death shall not have been the result of self-destruction, 
whether sane or insane, or caused by or contributed to, directly or indirectly, or 
wholly or partially, by disease, or by bodily or mental infirmity; and (6) that 
death shall not have resulted from bodily injuries sustained while participating 
in aviation or aeronautics, except as a fare-paying passenger, nor while the 
insured is in the military or naval service in time of war, nor as the result of 
violation of law by the insured.” 

The insured, Walton E. Padgett, died on October 31, 1932. At said date, 
both the policy of insurance and the contract attached thereto were in full force 
and effect, according to their terms. The death of the insured resulted, directly 
and independently of all other causes, from bodily injuries sustained by him while 
riding in an aeroplane, owned and driven by E. H. Byars, Jr., from Lincolnton, 
NX. C., to Charlotte, N. C. The fatal injuries were sustained through external, 
violent, and accidental means. 

The defendant admitted liability to the plaintiff under the provisions of the 
policy, and paid to her the amount thereof. It denied liability under the contract 
on the sole ground that the insured was not a fare-paying passenger in the 
aeroplane at the time he sustained the injuries which resulted in his death. 

At the close of all the evidence, the court being of opinion that there was no 
evidence tending to show that the insured was a fare-paying passenger in the 
aeroplane at the time he sustained his fatal injuries, allowed defendant's motion 
ior judgment as of nonsuit, and plaintiff appealed to the Supreme Court. 

Jonas & Jonas, of Lincolnton, for appellant. 

Clyde R. Hoey, of Shelby, and P. W. Garland, of Gastonia, for appellee. 

Connor, Justice. 

_ At the trial of this action it was admitted by the defendant that the death 
ot Walton E. Padgett, the insured, was the result, directly and independently 
ot all other causes, of bodily injuries sustained by him through external, violent, 
and accidental means, to wit, the crash of an aeroplane in which he was riding 
and which was owned and driven at the time of the accident by E. H. Byars, Jr. 
The defendant denied liability to the plaintiff under the supplementary contract 
solely upon the ground that the death of the insured resulted from bodily injuries 
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sustained by him while participating, otherwise than as a fare-paying passenger, 
in aviation or aeronautics. 

All the evidence tended to show that at the time he sustained his fatal 
injuries, the insured was participating in aviation or aeronautics. He was riding 
in an aeroplane, en route from Lincolnton, N. C., to Charlotte, N. C. There 
was no evidence tending to show that the insured was a fare-paying passenger. 
He was riding in the aeroplane with his employer, E. H. Byars, Jr., who held a 
private pilot's license, issued to him by the United States Department of Com- 
merce. It was expressly provided in said license that the holder thereof was not 
authorized to transport persons or property ‘for hire. All the evidence showed 
that the insured was riding with his employer, upon the latter’s invitation, and 
that no fare was paid or contemplated by either. 

There was no error in the judgment dismissing the action. It is affirmed. 


POTTS v. LIFE INS. CO. OF VIRGINIA. No. 494. 
Supreme Court of North Carolina. March 21, 1934. 
174 Southeastern Reporter 123. 
1. INSURANCE. 


Recovery cannot be had on life insurance policy, issued without medical ex- 
amination, where fraud in procurement thereof is alleged and found by jury on 
competent evidence (C. S. § 6460, as amended by Laws 1927, c. 13). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

2. INSURANCE. 

Statements, in application for life insurance policy issued without medical ex- 
amination, that insured had never consulted physician or been in hospital, were 
material (C. S. § 6289). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

Life insurance application, containing insured’s statements that he had never 
consulted physician or been in hospital, and physicians’ testimony, tending to show 
falsity of such representations, held incompetent in action on policy issued without 
medical examination, where no issue of fraud was tendered (C. S. § 6460, as amend- 
ed by Laws 1927, c. 13). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Superior Court, Guilford County; Sink, Judge. 

Action by T. C. Potts, administrator of the estate of Joseph W. Abel, de- 
ceased, against the Life Insurance Company of Virginia, which brought a cross- 
action. Judgment for plaintiff, and defendant appeals. 

\ftirmed. 

This action was instituted and tried in the municipal court of the city of High 
Point. It was alleged that on the 20th day of July, 1931, the defendant executed 
and delivered a certain policy of life insurance upon the life of Joseph W. Abel in 
the sum of $500, said policy being No. 5942823. The insured died on the 8th day 
of January, 1932. The defendant admitted the execution and delivery of the policy, 
but alleged that it was provided therein that “this policy shall be void if upon its 
date and delivery the insured be not alive and in sound health,” etc., and that the 
insured was not in sound health on the date of delivery. 

The defendant also alleged by way of cross-action that the insured signed a 
written application for said insurance and, in response to certain questions pro- 
pounded in said application, gave false answers and made false representations 
therein, and that said representations were known by the insured at the time to 
be false and were made with knowledge of falsity, with intent to deceive. Ques- 
tion 13 if said application is as follows: (a) What is present condition of health?” 
“(b) When last sick?” The insured answered the first question, “Good,” and the 
second question, “Never.” Question 15 was: “Has said life ever been under treat- 
ment in any dispensary, hospital or asylum,” etc.? The insured answered, “No.’ 
Question 16 related to certain diseases including disease of the heart, disease of 
kidneys, disease of lungs, disease of liver, etc. The insured answered. “No.” 
Question 17 was: “Has life proposed been attended by a physician during the past 
twelve months? If so, for what diseases? When? Names of Physicians? Resi- 





ite] Potts v. Life Ins. Co. of Virginia 


dence?” The insured answered, “No.” The application signed by the insured also 
contained the following: “And I declare that the answers to the above questions 
and those made or to be made to the medical examiner on the back hereof are 
complete, strictly correct and true; that the several questions were duly asked, and 
that the answers given by’ me are truly recorded hereon,” etc. 

The policy was issued without medical examination except such as was made 
by an agent of the defendant, who was not a physician. The judge of the muni- 
cipal court excluded the application as evidence and the defendant excepted. 

Dr. McCain testified that he treated the insured in February or March, 1931, 
preceding the application for insurance, and that he came to his office every two 
weeks “from February until June or July 1931.” Dr. Flagge testified that he treat- 
ed the insured from June 9th until the time of his death, approximately each week, 
and that the insured was suffering with a stone “in the kidney.” This physician 
stated that he had an opinion as to whether the insured was in sound health on 
June 9, 1931, preceding the application for insurance, and on July 20, 1931, when 
the policy was delivered; but the court would not permit witness to state that in 
his opinion the insured was not in sound health on the date of the delivery of the 
policy, and the defendant excepted. The trial judge declined to permit the de- 
fendant to offer the testimony of the superintendent of the policy department of 
defendant to the effect that the application signed by the insured influenced him in 
acting favorably and in delivering the policy. 

Without objection the following issues were submitted to the jury: 

1. “Was the deceased, Joseph W. Abel, in sound health on July 20, 1931?” 

2. “What amount, if any, is plaintiff entitled to recover of the defendant?” 

The jury answered the first issue, “Yes,” and the second issue, “$500.00.” 

From judgment upon the verdict exceptions were filed and heard by the judge 
of the superior court, who overruled the exceptions and affirmed the judgment of 
the municipal court. From such judgment the defendant appealed. 

W. Ney Evans, of High Point, for appellant. 

T. W. Albertson and David H. Parsons, both of High Point, for appellee. 

BroGDEN, Justice. 

Does C. S. § 6460, as amended by Laws 1927, c. 13, apply to the policy issued 
to the plaintiff ? 

It must be noted that this case does not involve a limitation of the coverage 
clause of the policy as in Gilmore v. Ins. Co., 199 N. C. 632, 155 S. E. 566; Rein- 
hardt v. Ins. Co., 201 N. C. 785, 161 S. E. 528. 

[1] The policy was issued without medical examination by a physician, and 
C. S. § 6460, as amended provides: “That where there has been no medical ex- 
amination the policy shall not be rendered void nor shall payment be resisted on 
account of any misrepresentation as to the physical condition of the applicant, ex- 
cept in cases of fraud.” It was held in Holbrook v. Ins. Co., 196 N. C. 333, 145 
S. E. 609, that if an insurance company issued a policy to a person it knew to be 
physically unsound or took a chance upon physical unsoundness without medical 
examination, such company could not resist payment except in cases of fraud. 

Manifestly, it was not the purpose of C. S. § 6460, as amended, to permit a 
recovery on an insurance policy issued without medical examination irrespective 
of the facts surrounding the transaction; otherwise the expression “except in cases 
of fraud” would have neither meaning nor significance. It is apprehended that if 
fraud in the procurement of a policy is alleged, an issue tendered or submitted to- 
gether with competent evidence, and a jury shall find the existence of fraud in 
such procurement, then and in such event no recovery can be had. That is to say, 
“in cases of fraud” a policy issued without medical examination stands upon such 
examination. 

|2-4] The defendant pleaded fraud and offered the application in evidence, and 
also offered the testimony of physicians tending to show that the representations 
made by the insured in the application were false. Obviously the statements made 
hy the insured to the effect that he had never consulted a physician or been in a 
hospital were material. C. S. § 6289. This evidence was competent upon an issue 
of fraud, but no such issue was tendered. Moreover, the issue submitted by the 
trial court was not objected to. Hence the parties chose “sound health on July 20, 
1930,” as the battle ground, and the theory upon which to determine ‘the merits of 


the controversy. “If the defendant did not consider the issues submitted by the 
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court proper or relevant, it was his duty to tender other issues, and, having failed 
to do so, he cannot now complain.” Greene v. Bechtel, 193 N. C. 94, 136 S. E. 
294, 297; McIntosh North Carolina Practice & Procedure, p. 545. McIntosh states 
the proposition of law as follows: “If the parties consent to the issue submitted, 
or do not object at the time or ask for different or additional issues, the objection 
cannot be made later.” 

[5, 6] Consequently, the opinion of the physician, who was not qualified as an 
expert, that the insured was not in sound health on the date of the delivery of the 
policy, was incompetent for the reason that “sound health” was the very question 
to be determined not by the witness but by the jury. Marshall v. Tel. Co., 181 
N. C. 292, 106 S. E. 818; American Trust Co. v. Store Co., 193 N. C. 122 136 
S. E. 289; Denton v. Milling Co., 205 N. C. 77, 170 S. E. 107. The theory upon 
which a cause is tried must prevail in considering the appeal, and in interpreting 
a record and in determining the validity of exceptions. Walker v. Burt, 182 N. 


C. 325, 109 S. E. 43; Shipp v. Stage Lines, 192 N. C. 475, 135 S. E. 339; Holland 
v. Dulin, 206 N. C. ISD. Bis OL: 
Affirmed. 








BLACKMAN v. NEW YORK LIFE INS. CO. No. 415. 
Supreme Court of North Carolina. May 2, 1934. 
174 Southeastern Reporter 294. 
2. INSURANCE. 


In action on life policy for disability benefits, whether plaintiff was totally 
and permanently disabled because of injury to eye causing double vision /ield for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668{[1].) 

Appeal from Superior Court, Mecklenburg County; Stack, Judge. 

Action by Martha L. Blackman against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

No error. 

This was a civil action, tried at the February term, 1934, of the superior 
court for Mecklenburg county, before his honor, A. M. Stack, and a jury, wherein 
the plaintiff sought to recover of the defendant the sum of $20 per month for 
total and permanent disability from August 5, 1930, to February 12, 1934, under 
a policy of insurance issued on August 18, 1924, by the defendant on the life of 
the plaintiff, and including disability benefit for total and permanent disability. 
The defendant denied liability for any permanent and total disability after June 
6, 1930, the defendant contending that plaintiff’s disability under the terms of 
the policy ceased on or before that date. At the close of the plaintiff's evidence, 
the defendant moved for judgment as in case of nonsuit, and the motion was 
overruled. The defendant excepted. The defendant renewed the motion at the 
close of all of the evidence. The court again denied the motion, and the defend- 
ant excepted. The defendant offered prayers for instruction which the court 
refused, and the defendant excepted. 

The issues submitted to the jury and their answers thereto are as follows: 

“(1) Has the plaintiff been wholly disabled since August 5, 1930, by bodily 
injury or disease so that she is thereby prevented from engaging in any occu- 
pation whatsoever for remuneration or profit, as alleged in the complaint? 
Answer: Yes. 


“(2) Is the plaintiff presumably totally disabled for life, as alleged in the 
complaint? Answer: Yes. 

“(3) In what amount, if any, is the plaintiff entitled to recover, since August 
5, 1930, and up to February 12, 1934? Answer: $646.70.” 

The defendant moved to set aside the verdict on the ground that the verdict 
was contrary to the undisputed evidence. The court denied the defendant's 
motion. The defendant excepted and moved to set aside the verdict and for a 
new trial for errors committed on the trial of the cause, to be assigned in the 
case on appeal. The court denied this motion and the defendant excepted. 
Judgment was signed in favor of the plaintiff, and the defendant excepted, 
assigned errors, and appealed to the Supreme Court. 

The judgment of the court below is as follows: “This cause coming on to 
be heard before his Honor, A. M. Stack, Judge presiding, and a jury, and 
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having been heard upon issues submitted by the Court, as appear in the record, 
and all the issues having been answered in favor of the plaintiff and against the 
defendant, and awarding the plaintiff the sum of six hundred forty-six and 
70/100 ($646.70) dollars, payments that are past due to February 12, 1934, upon 
the insurance policy after making all proper deductions: Now, therefore, upon 
motion of Carswell & Ervin, attorneys for plaintiff, it is ordered, adjudged, and 
decreed, that the plaintiff have and recover of the defendant the sum of six 
hundred forty-six and 70/100 ($646.70) dollars, and for the costs of this action, 
to be taxed by the clerk. This 2lst day of January, 1934. A. M. Stack, Judge 
Presiding.” 

The exceptions and assignments of error and necessary facts will be set 
forth in the opinion. 

ee & Cansler and R. M. Gray, Jr., all of Charlotte, for appellant. 

T. Carswell and Joe W. Ervin, both of Charlotte, for appellee. 

Colgan Justice. 

[1] At the close of plaintiff's evidence, and at the close of all the evidence, 
the defendant made motions for judgment as in case of nonsuit. C. S. § 567. 
The court below overruled these motions and in this we can see no error. On 
motion, as in case of nonsuit, the evidence is to be taken in a light most favor- 
able to plaintiff and he is entitled to every reasonable intendment upon the 
evidence and every reasonable inference to be drawn therefrom. 


The material parts of the terms of the policy, to be considered, are as fol- 
lows: “Disability Benefits: Twenty dollars each month ($10.00 per $1,000 of the 
face of this policy) during the lifetime of the insured, and also to waive the 
payment of premiums, if the insured becomes wholly and presumably perma- 
nently disabled before aged 60, subject to all the terms and conditions contained 
in Section 1 hereof. * * * (1) Total Disability—Disability shall be deemed to 
be total whenever the insured is wholly disabled by bodily injury or disease 
so that he is prevented thereby from engaging in any occupation whatsoever 
for remuneration or profit. (2) Permanent Disability—Disability shall be pre- 
sumed to be permanent (a) whenever the insured will presumably be so totally 
disabled for life; or (b) after the insured has been so totally disabled for not 
less than three consecutive months immediately preceding receipt of proof 
thereof. * * * (5) It is further agreed that the total and irrecoverable loss of 
the sight of both eyes, or of the use of both hands or of both feet, or of one 
hand and one foot, shall be considered total and permanent disability.” 

[2] The plaintiff testified, in part: “I was doing some’ sewing and was sewing 
with a wool dress on and the stitches from my work had caught in my dress and 
I noticed the scraps and stitches all over my dress, and I took the pins out and 
as I brushed the scraps off my clothes the needle flashed right back up into 
my eye. It struck my hand as my hand went down and the needle went right 
nto the sight of my right eye. I almost fell, and my eye sprang full of water. 
* * * T then came back to Dr. Gamble’s office and waited until I could get 
him. He came in and examined my eye and told me I had injured it, had ruined 
it. | could not see anything at all then, and I suffered terribly. * * * He told 
me that it would have to be operated on; that there was a cataract on it. The 
operation did very little good; it gave me enough vision to see something moving 
in a light; I could tell it is a bulk moving. Up to that time, I had kept books, 
had been cashier for Express Company in Lenoir for four or five years, have 
always done book work and lots of sewing. I tried to work after that. Jt seems 
like I have a double vision and anything that moves I see the motion, but instead 
of being over here, it is over on this side. I can’t stay at anything any time; the 
minute I start, it goes widening, that widening effect and double vision. I can 
read a minute or two, then it runs together. I could not see to keep books. I have 
been a seamstress. I got a position at Ivey’s after that. I could not do the work 
and they let me go. I studied sewing and before this thing happened, I could do 
anything I wanted to; since then, I can’t do anything. * * * My eyes were 
berfect before my injury. I did not wear glasses and I never had any trouble 
with my eyes. I am forty years old and was thirty-six when this happened. J 
am not able to engage in any occupation whatsoever for remuneration or profit. 
I can’t see a bit of improvement in my eye as times goes by; it is not as good 
as it was. The insurance company made an investigation of my claim, and I 
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wrote up there about it. They paid me two payments while I was disabled, $20.00 
each, one in June and one in July, 1930. * * * When I was cashier for the 
Express Company, I was required to write all day long. J cannot do that now. | 
cannot sew now.” 

Dr. H. L. Sloan, witness for defendant, testified on cross-examination: “Her 
double vision causes her to see two where she should see one.” 

Dr. J. R. Gamble, witness for defendant, testified on cross-examination: “If 
she had double vision, it would be confusing, as far as her doing any work is 
concerned. I think it would be disabling.” Redirect examination: “A double vision 
is usually a diseased condition of the optic nerve. I never heard of one being 
corrected.” 

The defendant admits that the premiums were paid up until the suit was 
brought. There was no exception or assignment of error to the charge of the 
court below. The plaintiff testified without objection: “I am not able to engage 
in any occupation whatsoever for remuneration or profit.” There was other evi- 
dence to like effect. We think the evidence sufficient to be submitted to the jury 
as to total and permanent disability, within the meaning of the policy in suit. 
The evidence in this case is similar to that in Miskelley v. Insurance Co., 205 
N. C. 496, 171 S. E. 862; Baker v. Insurance Co., 206 N. C. 106, 172 S. E. 8&2; 
Guy v. Insurance Co., 206 N. C. 118, 172 S. E. 885. 

In the judgment of the court below, there is no error. 

NORTH CAROLINA BANK & TRUST CO. et al. v. PILOT LIFE 
INS. CO. No. 78. 
Supreme Court of North Carolina. May 2, 1934. 
174 Southeastern Reporter 298. 
1. INSURANCE 


Local or soliciting agents of life insurance company, as such, have no 
authority to extend credit to insured in payment of premiums, to waive payments 
provided for in policy, or te extend time of payment. 

(For other cases, see Insurance, Dec. Dig. §$§ 358, 375[2].) 

2. INSURANCE. 

Under application for life insurance and insurance policy providing that 
insurance contract shall not become effective until first premium has been paid, 
and that only executive officer as specified shall have authority to modify con- 
tract, policy cannot be considered as effective until prepayment of premium or 
waiver thereot 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

3. INSURANCE. 

In action to recover disability benefits under life insurance policy, evidence 
held insufficient to establish insurer’s waiver of prepayment of first 
and, therefore. policy was ineffective, notwithstanding delivery. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from Superior Court, Edgecombe County; Barnhill, Judge. 

\ction by the North Carolina Bank & Trust Company, general guardian, 
ete., of William Sherwood Baker, and others, against the Pilot Life Insurance 
Company. From a judgment in favor of the plaintiffs, the defendant appeals. 

Reversed 


premium, 


On July 25, 1931, William Sherwood Baker applied in writing to the defend- 
ant for a policy of life insurance. Thereafter the defendant issued policy No. 
120,495 and forwarded same to its local agent. William Sherwood Baker became 
totally disabled within the definition set out in the policy by reason of mental in- 
capacity, on November 30, 1931, and this action was instituted to recover certain 
disability benefits specified in the policy. The application signed by Baker contained 
the following clauses: (a) “I hereby declare and agree that unless I shall have made 
settlement for the first year premium at the time this application is signed and 
have binding receipt for same in my possession, there shall not be any contract 
of insurance until the policy shall have been issued and delivered to me and 
the first premium paid thereon, during my lifetime and continued good health, 
etc. (b) “That only an executive officer of the company has authority to make 
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or alter a contract of insurance or to bind the company in any manner what- 
soever.” 

The policy also contained the following provisions: (1) “This policy does 
not take effect until it has been delivered to the insured and the first premium 
has been actually paid, during the lifetime and good health of the insured.” 
(2) “The premiums are payable at the Home Office of the company, but may 
be paid on or before the dates due to the company’s agent in exchange for the 
company’s official receipt, signed by one of the officers referred to below and 
countersigned by the agent.” (3) “Only the president, a vice-president, the 
secretary, actuary, treasurer, an assistant secretary or other executive officer, 
is empowered by the company to make or modify this or any other contract of 
insurance, or to extend the time for paying any premium, or to waive any 
forfeiture, or to bind the company in any manner whatsoever. These powers 
cannot be delegated, and must be exercised only in writing, which shall be the 
only evidence of such exercise. 

The local agent for the defendant was a minister, and he testified as follows: 
“When the policy came I went to Mr. Baker and he said he could not pay for it. 
I kept the policy and went back time after time, and finally I said: ‘Mr. Baker, 
you take this policy and read it over and see what it means to your children if 
something should happen to you,’ and he took the policy and set a date for me 
to come and collect the money for it. He set a date for me to go and get the 
money for the policy. I went on that day and he said he had some extra expense, 
that he had to go to Knoxville to get his children and he could not pay it. I 
said, ‘I am going down to Elizabeth City to be in a meeting about ten days,’ 
told him the day I would be back, and I said, ‘You be sure to have the money 
ready,’ and he said, all right he would. When I got back he still said he did 
not have the money, and shortly I found that his company was going to send 
him to Enfield, and I went to him and I said, ‘Now, Mr. Baker, you must not 
take this policy with you to Enfield,’ and he said, ‘I won't.’ * * * I found he had 
gone to Enfield and I wrote him stll trying to collect for the policy, and I had a 
letter from him, and this 1s about the extent of our dealings. He never paid me 
a cent on the policy and I never turned the receipt over to him. At the time 
I gave him that policy he did not pay me a cent and has never paid me a cent. 
* * * If he had paid me, I would have signed the receipt and turned it over to 
him, but it has never left my hands urtil it was turned over to the company 
unsigned. * * * The premium on this policy was never paid during the lifetime 
and good health of the insured. It was not paid to me or to anybody else. I 
never paid to the Pilot Life Insurance Company any amount whatever on this 
policy. No money of any kind ever passed from Mr. Baker to me or from me 
to the company representing this policy.” 

On October 3, 1931, Charles W. Gold, president of defendant, wrote a letter 
to William S. Baker, thanking him for the business. Subsequently the company 
sent to Baker a notice of a quarterly premium which would be due on December 
14, 1931. 

The following issues were submitted to the jury: 

1. “Was the policy sued upon delivered to the insured as alleged?” 
2. “If so, was the premium thereon paid at the time of said delivery?” 

3. “If not, was credit therefor extended to the insured by the defendant?” 

4. “Was there a consummated valid and binding contract of insurance between 
the ward of the plaintiff, Wm. S. Baker, and the defendant company as alleged 
in the complaint?” 

The jury answered the first issue, “Yes,” the second issue, “No,” the third 
issue, “Yes,” and the fourth issue, “Yes.” 

From judgment upon the verdict in favor of plaintiffs, the defendant appealed. 

Spruill & Spruill, of Rocky Mount, and Smith, Wharton & Hudgins, of 
Greensboro, for appellant. 

Gilliam & Bond, of Tarboro, for appellees. 

BRroGDEN, Justice. 

_1. Can a soliciting agent of a life insurance company deliver a policy and 
Waive the payment of the first premium or extend credit for the payment thereof 
when both the application and the policy provide that the contract of insurance 
shall not become effective until the first premium has been paid; and, further, that 
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only an executive officer as specified shall have authority to alter or modify the 
contract? : 

_ 2. Did the company itself waive the provisions of the application and policy 
with reference to payment of the first premium? . 

(1, 2] The first question involved has been discussed in Foscue v. Ins. Co., 
196 N. C. 139, 144 S. E. 689, and in Burch v. Ins. Co., 201 N. C. 720, 161 S. E. 313. 
Both of these cases hold that the local or soliciting agents as such have no 
authority to extend credit to the insured in the payment of premiums or waive 
the payments provided in the policy or extend the time of payment thereof. 
Moreover, it has been declared in Perry v. Insurance Co., 150 N. C. 143, 63 S. E. 
679, 680, that: “The parties to a proposed contract of insurance may make such 
agreement as to the payment of the first premium as they may desire, and such 
agreement, whether express or implied, must be performed or waived. In the 
absence of any agreement, it is generally understood that prepayment of the first 
premium is not necessary to the validity of an oral preliminary contract, but 
that payment must be made upon delivery of the policy. When, however, it is 
expressly agreed that the contract shall not become binding until the first 
premium has been paid, no contract, oral or otherwise, can be considered as 
complete, unless such prepayment has been made or waived.” A clear-cut opinion 
upon the subject, reaching the same conclusion as announced in the foregoing 
North Carolina cases, is contained in Curtis v. Prudential Co. of America (C. 
C .A.) 55 F.(2d) 97. 

[3] The second question of law is raised by a letter written by the president 
of defendant company to the insured on October 3, 1931. The opening sentences 
in the letter are as follows: “We were much pleased to learn that this policy in 
the Pilot was delivered to you recently. I want to thank you personally for 
placing this business with us. We believe that our greatest asset is the con- 
fidence and loyalty of our great army of policyholders and friends throughout 
the South,” etc. Another item of evidence, which the plaintiffs assert constitutes 
a waiver, is the notice sent out by the defendant company of a quarterly premium 
to be due on December 14. The evidence discloses, without contradiction, that 
the defendant had no knowledge of the fact that the first premium had not 
been paid or that the soliciting agent had delivered the policy without receiving 
the money and without delivering the official receipt. Waiver in such cases 
rests chiefly upon intention and knowledge. Both of these elements are lacking. 
See Gazzam v. Ins. Co., 155 N. C. 330, 71 S. E. 434, Ann. Cas. 1912C, 362; Tur- 
lington v. Ins. Co., 193 N. C. 481, 137 S. E. 422. 

Upon the undisputed {acts the plaintiff was not entitled to recover and the 
motion for nonsuit shouid have been granted. 

Reversed. 
Clarkson, 


J., concurs in result. 










READ v. METROPOLITAN LIFE INS. CO. No. 405. 

Supreme Court of North Carolina. May 2, 1934. 

174 Southeastern Reporter 307. 
INSURANCE. 

In action on life policy for total and permanent disability, evidence that 
plaintiff had operation on eyes for cataracts and could resume work in three or 
four months held to require dismissal, since total disability shown was not at 
least probably permanent. 

“Permanent” has a well-known obvious meaning and is in contradic- 
tion to “temporary.” 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Mecklenburg County; Hill, Special Judge. 

Action by George H. Read against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

This is an action to recover the sum of $50, alleged to be due by the defend- 
ant to the plaintiff, under the provisions of a supplementary contract attached to 
and made a part of a policy of life insurance issued by the defendant to the 
plaintiff. 
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The action was begun in the court of a justice of the peace of Mecklenberg 
county, on July 19, 1932, and was tried by said court on August 19, 1932. 

From judgment that the plaintiff recover of the defendant the sum of $50 
and the costs of the action, the defendant appealed to the superior court of 
Mecklenberg county. 

At the trial in the superior court, issues submitted to the jury were answered 
as follows: 

“1. Did the plaintiff become totally and permanently disabled as a result of 
bodily injury or disease occurring and originating after the issuance of the policy 
sued on herein, so as to be prevented thereby from engaging in any occupation 
and performing any work for compensation or profit, and did such disability con- 
tinue uninterruptedly for a period of at least three months, as alleged in the 
complaint? Answer, Yes. 

“2. What sum, if any, is plaintiff entitled to recover of the defendant? 
Answer, $50.00.” 

From judgment that plaintiff recover of the defendant the sum of $50 with 
interest from May 1, 1932, and the costs of the action, the defendant appealed 
to the Supreme Court. 

Cansler & Cansler, of Charlotte, for appellant. 

Shore & Townsend, of Charlotte, for appellee. 

Connor, Justice. 

The supplementary contract attached to and made a part of the life insur- 
ance policy issued by the defendant to the plaintiff provides that in consideration 
of the application for said contract, and the payment of the premium stipulated 
therein, annually, upon receipt by the defendant from the plaintiff of due proof 
(1) “that the insured has, while said policy and this Supplementary Contract are 
in full force and effect and prior to the anniversary date of said policy nearest 
to the sixtieth birthday of the insured, become totally and permanently disabled, 
as the result of bodily injury or disease occurring and originating after the issu- 
ance of said policy, so as to be prevented thereby from engaging in any occupa- 
tion and performing any work for compensation or profit, and (2) that such dis- 
ability has already continued uninterruptedly for a period of at least three 
months,” the defendant will, during the continuance of such disability, pay to 
the plaintiff the sum of $50, monthly. 

It is further provided in said supplementary contract that: “Notwithstanding 
that proof of disability may have been accepted by the Company as satisfactory, 
the insured shall at any time on demand from the Company, furnish due proof 
of the continuance of such disability, but after such disability shall have continued 
ior two full years, the Company will not demand such proof oftener than once 
in each subsequent year.” 


At the trial, it was admitted that the plaintiff was totally disabled from 
December, 1931, to September, 1933, on account of cataracts on his eyes, and 
therefore totally disabled at the date of the commencement of this action. It 
was further admitted, however, that the cataracts had been removed by opera- 
tions on his eyes, and that the plaintiff is no longer totally disabled. 

The only evidence offered by the plaintiff in support of his contention that 
his disability was not only total but also permanent was the certificate of the 
physician who performed the operations for the removal of the cataracts from 
his eyes. This certificate was filed with the defendant as proof of disability in 
accordance with the provisions of the supplementary contract. The last operation 
on plaintiff's eyes was performed on March 8, 1932. The physician certified that 
plaintiff's disability was probably temporary, and that he would be able to resume 
his work probably within three or four months. 

In the absence of evidence tending to show that plaintiff's disability on account 
of the cataracts on his eyes was not only total, but also at least probably per- 
manent, at the date of the commencement of this action, there was error in the 
refusal by the court to allow defendant’s motion for judgment as of nonsuit. See 
Mitchell v. Assur. Soc., 205 N. C. 721, 172 S. E. 497, 499, where the following 
quotation from Metropolitan Life Insurgnce Co. v. Blue, 222 Ala. 665, 133 So. 707, 
79 A. L. R. 852, is approved: “Appellee conceives that because the policy pro- 
vides for payments to begin within three months after total disability intervenes, 
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and because the insurer reserves the right to call additional proofs from time 
to time after accepting proofs of permanent total disability, the expression 
‘totally and permanently disabled’ covers that disability for three months, or 
some other undefined period. Some authority for such construction is not lacking. 
3ut the great weight of authority is otherwise, and for good reason. ‘Permanent’ 
nas a well-known obvious meaning; is in contradiction to ‘temporary,’ so used 
in legal enactments as well as contracts. The construction insisted upon would 
wipe out all distinction between ‘temporary’ and ‘permanent’ disability.” 

In the instant case, as in Mitchell v. Assur. Soc., supra, “in the last analysis, 
it all comes to this: The policy covers a total and permanent disability. Plaintiff 
has shown a total and temporary disability. The disability shown by the plaintiff 
is not covered by the policy.” 

The motion for judgment dismissing the action should have been allowed. 
The judgment rendered in the verdict is reversed. 


CHAPMAN v. METROPOLITAN LIFE INS. CO. No. 13811. 
Supreme Court of South Carolina. March 20, 1934. 
173 Southeastern Reporter 801. 
1. INSURANCE. 


In life policy, disability clause providing that, if insured should lose certain 
members or sight of both eyes, total and permanent disability would be deemed 
to exist and half of amount of policy would be paid to insured immediately on re- 
ceipt of proof of loss, held unambiguous, so that question whether clause covered 
other than stated causes of disability was for court. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

2. INSURANCE. 

In life policy, disability clause providing that, if insured should lose certain 
members or sight of both eyes, total and permanent disability would be deemed to 
exist and one-half of insurance would be paid immediately to insured and paid-up 
policy issued, held not to cover causes of disability other than those enumerated, 
in view of maxim, expressio unius est exclusio alterius. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. ew 

Testimony of insured’s husband that insurer’s agent represented disability 
clause covered total disability from any cause, and testimony of former agent that 
he and other agents so interpreted the clause, held not admissible on ground of 
fraud or misrepresentation not pleaded, especially where insured’s knowledge of 
the representations did not appear. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. INSURANCE. E 

Where disability clause of life policy was unambiguous and covered disability 
only from certain causes, testimony of insured’s husband that insurer’s agent repre- 
sented clause covered total disability from any cause, and testimony of former 
agent that he and other agents interpreted the clause to cover any cause of dis- 
ability, held inadmissible because violating parol evidence rule. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Common Pleas Circuit Court of York County; T. S. Sease, 
Judge. 

Three separate actions, heard together, by Ella Chapman against the Metro- 
politan Life Insurance Company. Judgment for plaintiff in each case, and defend- 
ant appeals. 

Reversed. 

McDow & Hildebrand, of York, and Carlisle, Brown & Carlisle, of Spartan- 
burg, for appellant. 

Dunlap & Dunlap, of Rock Hill, and Hart & Moss, of York, for respondent. 

BonHAM, Justice. 


The respondent brought separate actions in the court of common pleas for 
York county on three policies of insurance, in the appellant insurance company, to 
recover indemnity for alleged total disability. By consent of counsel, the cases 
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were heard together, on circuit and on appeal, and it is agreed that the decision 
in the one case shall dispose of all of them. 

The complaint alleged the issuance of the policy;.that, while it was in full 
force and effect, and while plaintiff had complied with its terms and conditions, 
she “became, and is now, totally, and permanently disabled by reason of the fact 
of her contracting heart trouble, asthma and the ill effects received from a recent 
surgical operation.” She alleges that notice of her claim was given to defendant, 
who failed to furnish the necessary blanks and has refused to pay the claim. The 
prayer of this cause of action is for half the amount of the face of the policy. 
In a second cause of action predicated upon the same allegations she demands that 
the defendant be required to issue to her a paid-up policy as by the terms of the 
policy sued on. 

The answer sets up a general denial of the allegations of both causes of 
action: that the company issued to the plaintiff the policy sued on, subject to the 
conditions therein appearing, each of which “was expressly made a part of said 
contract, and contracted by the insured and every person entitled to claim there- 
under to be a part of said contract”; that among the provisions of the policy was 
the following: “Disability. If, while this policy is in full force and effect and 
while there is no default in the payment of premium beyond the four weeks grace 
period, the insured shall lose by severance both hands, or both feet, or one hand 
and one foot, or lose permanently the sight of both eyes, total and permanent dis- 
ability will be deemed to exist, and one-half of the amount of insurance then pay- 
able in the event of death shall be paid immediately upon receipt by the Company 
of due proof of such loss and surrender of the policy. Thereafter no further pre- 
miums will be required and the Company will issue a free or paid up Policy pro- 
viding for payment at the death of the Insured of such benefit as would have been 
payable under the original Policy.” 

The answer further alleges that plaintiff has not furnished the due proof of 
loss as is specified in the policy with reference to “Disability.” It is further denied 
that plaintiff has suffered any such loss, and denies any liability. 

The case was heard by Judge T. S. Sease and a jury, and a verdict rendered 
for plaintiff. 

The defendant moved for nonsuit, directed verdict, and for new trial upon 
grounds set out in the record, all of which motions were denied. 

The defendant offered no testimony, and now appeals from the judgment en- 
tered on the verdict, upon seven exceptions, which appellant’s counsel elects to 
consider under the following statement of issues: 

(1) It was error to hold that the disability provision contained in the policies 


was ambiguous and not susceptible to a clear and ready interpretation. Exceptions 
1-8. 






















































(2) It was error to allow the witness S. P. Chapman, for the plaintiff, to tes- 
tify that the agents of the defendant orally represented to the plaintiff when the 
policies were issued that the disability clause contained in the policies included and 
covered disability arising from any cause. Exception 1. 

(3) It was error to allow the witness J. H. Green, on behalf of plaintiff, to 
testify that in other transactions the defendant’s soliciting agents interpreted the 
disability clause in policies similar to these policies in suit as covering disability 
arising from any cause. Exception 7. 

We will consider the exceptions as thus presented by these issues. 

{1, 2] It appears that the presiding judge held that the provision of the policy 
relating to disability was ambiguous because it contained the words “total and per- 
manent disability will be deemed to exist.” These words follow in the disability 
clause the statement, “If while this policy is in full force and effect * * * the in- 
sured shall lose by severance both hands, or both feet, or one hand and one foot, 
or lose permanently the sight of both eyes.” It seems patent that the grammatical, 
necessary, and only reasonable interpretation of the disputed language is that, if 
any of the disasters thereinabove set out should befall the insured, then “total and 
Permanent disability will be deemed to exist.” Any other interpretation is to 
wander into the realm of speculation and to impart ambiguity where none exists. 

_. What is ambiguous in this whole clause taken together? The contract says, 
if in certain named circumstances you lose both hands, or both feet, or one hand 
and one foot, or the sight of your eyes, I agree that that is total and permanent dis- 
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rors and there will be no dispute over what constitutes total and permanent dis- 
ability. 

_ Black's Law Dictionary defines ambiguity thus: “Doubtfulness: Doubleness 
of meaning.” 

The exact meaning of the language used, if it needed aid in interpreting, is 
made clear by the further language of the same unbroken sentence of the disabil- 
ity clause: “And one-half of the amount of insurance then payable in the event of 
death shall be paid immediately upon receipt by the Company of due proof of 
such loss and surrender of the policy.” (Italics added.) 

The only losses that have been mentioned are those therein enumerated, all of 
which relate to the loss of hands, and of feet and of eyesight. The reason for the 
insertion in this provision of the words, “Total and permanent disability shall be 
deemed to exist,” would seem to be to provide against the possible contention that, 
even though one suffered any of the things enumerated, one still might be able 
to do something by way of earning a living. The writer of this opinion knows a 
man who has lost both hands, who is an accomplished penman, and who was for 
years the auditor of his county. It is common knowledge that much litigation has 
occurred over the determination of the question what constitutes total and per- 
manent disability. It is a plain and fair interpretation that in this policy the in- 
surer assured the insured that, if she incurred such loss, she would not be called on 
to prove “total and permanent disability.” 

The presiding judge held that the phrase “total and permanent disability will 
be deemed to exist” created an ambiguity as to the character of the disability 
covered by the policy. With the purpose, as he stated, of clearing away that am- 
biguity, he admitted, over objection, the testimony of S. P. Chapman and J. H. 
Green. S. P. Chapman is the husband of the plaintiff, who is the insured in these 
three policies, and he is the named beneficiary therein. He testified that he has 
some ten or twelve policies of a like nature in this and other companies. He is a 
man of education, is a “smart man.” He testified in this case that he negotiated 
all of these insurance transactions; that, when the policies now sued on were so- 
licited by the agent, he read the policies and knew their contents. Yet he asked the 
agent each time what the policy covered, and was told it covered total disability 
from any cause. J. H. Green was allowed, over objection, to testify that he was 
formerly an agent of this insurance company; that he and other agents of the 
company interpreted this provision of the policies relating to disability to cover 
disability from any cause. 

From these condition there arise these questions: 

Was it not the duty of the court to interpret this written instrument? 

If there was ambiguity, did the testimony of Chapman and Green clear it up, 
or did it impart into the contract a condition not in it before, and thus alter and 
vary and contradict the terms of the written contract? 

“Was the testimony of Chapman and Green admissible? 

There is no allegation nor plea of fraud. 

The terms of the contract expressly forbid any alteration of the terms and 
conditions of the contract by any agent. The effect of the testimony thus objected 
to is to attempt to prove fraud or misrepresentation without having pleaded it. 


It seems to be wholly unnecessary to cite authorities in support of the propo- 
sition that it is the duty of the court to construe a written contract if there be no 
ambiguous language which is susceptible of more than one meaning. , 

We are satisfied that there is no trouble in construing the disability clause in 
this policy of insurance. The plainest possible language was used, to express 
without circumlocution or unnecessary verbiage the contract between the parties 
to the effect that, if the insured suffered any of the losses, therein plainly enumer- 
ated, she would be deemed to be totally and permanently disabled. There is liter- 
ally no reference in the contract to any other sorts of disability. The maxim, 
“Expressio unius est exclusio alterius,” applies with peculiar significance here. 


In the case of United States F. & G. Co. v. Guenther, 281 U. S. 34, 50 S. Ct. 
165, 166, 74 L. Ed. 683, 72 A. L. R. 1064, the Supreme Court of the United States 
was considering the conditions of a policy of insurance which provided against li- 
ability for injuries incurred by one driving an automobile and who is “under the 
age limit fixed by law.” The insured was 16 years of age; the ordinance of the 
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city where he was driving fixed the age limit at 18 years. The insurance company 
denied liability. On trial, the issue was made that the term “fixed by law,” as used 
in the policy, was ambiguous for that an ordinance of a city was not covered by 
such a provision. The case came to the United States Supreme’ Court. That court 
approved the rule that, where ambiguity exists in an insurance contract, that con- 
struction will be adopted which is most favorable to the insured. It then said: 


“‘But the rule is equally well settled that contracts of insurance, like other con- 
tracts are to be construed according to the sense and meaning of the terms 
which the parties have used, and, if they are clear and unambiguous, their terms 
are to he taken and understood in their plain, ordinary, and popular sense.’ Ap- 
plying that rule here, we think that when the words of the exclusion clause are 
taken in their ordinary meaning they are free from any ambiguity that requires 
them to be construed most strongly against the Company. The plain and evident 
purpose of the clause was to prevent the Company from being held liable for any 
accident occurring while by reason of the age of the operator the automobile was 
being operated in violation of law.” (Italics added.) 


The language in that policy was possibly open to the interpretation that the 
term “fixed by law” related to a statutory or constitutional law, and not to the 
ordinance of a city. The language of the policy in the case before this court is 
free from ambiguity. 

In the case of Parker v. Jefferson Standard Life Ins. Co., 158 S. C. 394, 155 
S. E. 617, 618, the disability clause of the policy provided that “upon due proof” 
of disability the company would “grant an endowment for the face value of the 
policy, under which no premiums will be required, payable in ten equal annual 
installments, the first installment to be paid immediately upon receipt of due proof 
of any such disability or .incapacity.” January 20, 1927, the insured became dis- 
abled. The 2d day of April, 1929, “due proof” of disability was first presented to 
the company. The insured sued for the installments for the years 1927, 1928, and 
1929. The company contended that it was only liable under the disability clause of 
the policy for the first installment, which contention was sustained by the circuit 
court and by this court. This court recognized the rule that in cases of ambiguity 
the policy is to be construed most strongly against the company, but it said: “Yet 
the policy of insurance represents a solemn contract where the parties, legally 
capable of contracting, have voluntarily agreed upon their own terms and consented 
to their own conditions, and, in the absence of waiver or a prevention of perform- 
ance by one party through the act of the other pursuant to a liberal construction 
in cases of doubt and ambiguity in favor of the insured, must be enforced in ac- 
cordance with its plain meaning, and not violated or disregarded by the courts’”— 
citing Perkins v. Life Ins. Co., 93 S. C. 88, 76 S. E. 20! 

In the case of Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 
231, 76 L. Ed. 416, involving the construction of a life insurance policy, the 
Supreme Court of the United States said: “It is true that where the terms of a 
policy are of doubtful meaning, that construction most favorable to the insured 
will be adopted (citing authorities). This canon of construction is both reason- 
able and just, since the words of the policy are chosen by the insurance com- 
pany; but it furnishes no warrant for avoiding hard consequences by importing 
into a contract an ambiguity which otherwise would not exist, or, under the 
guise of construction, by forcing from plain words unusual and unnatural mean- 
ings. Contracts of insurance, like other contracts, must be construed according to 
the terms which the parties have used, to be taken and understood, in the absence 
of ambiguity, in their plain, ordinary, and popular sense”—citing other authorities. 

Judged by this rule it was the duty of the presiding judge to construe the 
meaning of the words of the disability clause. Instead he permitted the introduc- 
tion of testimony, not to explain the meaning of the language used, but to show 
language which inserts a new and wholly different contract into the written con 
tract. 

Was the testimony of S$. P. Chapman and J. H. Green admissible? Chapman 
testified that, when he was negotiating these three policies with the agent of the 
company, he asked the agent “about the disability clause.” 


“Q. And he said it meant what? A. He said it meant the loss of eyes, arms, 
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etc. And then I asked him about the total and permanent disability clause. He 
said that covered any disease. * * * 
“Q. Following that construction by him, did you read that clause? A. Yes, 


sir. 

“Q. Then as a result of reading the clause, and the result of his statement 
you thought you were buying what with regard to disability? A. If she got 
totally and permanently disabled from any cause they would pay half of it, and 
issue her a full paid up policy.” 

Mr. Chapman says he is a man of education; that he has never detected 
anything wrong with his intelligence; that he has some ten or twelve of these 
policies on his wife and other members of his family and seven large policies on 
his own life; that he read and understood the disability clause in each before 
closing the negotiations for “buying” them. It is strange that he could not himself 
construe this definite written contract which he swears he read and which he 
could not fail to understand. 

There is no allegation of fraud in the complaint; there is no request to 
reform the written instrument. They are standing on it as it is written. In the 
case of Hawkins v. North Carolina Life Ins. Co., 170 S. C. 478, 170 S. E. 833, 
835, decided September 23, 1933, Mr. Chief Justice Blease, in a concurring 
opinion, in which a majority of the court concurred, said this: “It is my opinion 
that the complaint did not charge any fraudulent act on the part of the insurance 
company, or any of its agents. Neither was there ambiguity in the language of 
the policy. So the testimony * * * of one of the agents as to the terms of 
the policy was improperly admitted.” 

In the case of Southern Iron & Equipment Co. v. Bamberg, E. & W. Rv. 
Co., 151 S. C. 506, 149 S. E. 271, 277, this occurs: “We do not think that the 
evidence complained of in any manner varied, altered, or contradicted the written 
contract. Such evidence was in response to the allegations of fraud in respondent's 
answer’—citing Continental Jewelry Co. v. Kerhulas, 136 S. C. 496, 134 S. E. 505. 

But for such allegations of fraud the evidence would not have been admissible. 

The matter is distinctly ruled and settled by the case of Gem Chemical Co. 
v. Youngblood, 58 S. C. 56, 36 S. E. 437, where this is found: 

“The only grounds upon which the defendants relied to defeat the plaintiff's 
recovery herein were fraud, misrepresentation, and want of consideration in the 
acceptance of the draft. The circuit judge (Watts—afterwards Chief Justice) 
ruled that under the pleadings these grounds could not be considered. The con- 
struction of the account stated presented a question of law to be determined by 
the court, as it does not contain any words of a doubtful meaning, which required 
the jury to decide in what sense they were used. If the circuit judge was correct 
in ruling that the grounds relied upon by the defendants could not be considered, 
as they did not properly arise under the pleadings, it was his duty to instruct 
the jury as to the force and effect of the said instrument of writing. * * * 


“This brings us to a consideration of the second question, whether the presid- 
ing judge erred in excluding evidence to the effect that the account stated was 
procured by fraud and misrepresentations. In 9 Enc. Pl. & Prac. pp. 684, 6835, 
it is said: ‘Fraud is never presumed, and in order to entitle a party to relief 
either at law or in equity, on that ground, it is essential that the fraud be dis- 
tinctly alleged in the pleadings, so that it may be put in issue, and evidence 
thereof given. This rule is applicable as well to the pleadings of the plaintiff as 
to those of the defendant. In the absence of such an allegation, evidence of fraud 
will not be received at the trial.’” 


[3, 4] It is evident that the testimony of the witnesses Chapman and Green 
could not be received on the ground that fraud or misrepresentation had been 
practiced on Mr. Chapman. It does not positively appear that the plaintiff, Ella 
Chapman, ever knew of these oral statements now imputed to one who is now 
said to have been an agent of the insurance company. 


The testimony of Chapman and Green was inadmissible further because it 
added to the terms of a written contract and thereby altered, varied, and contra- 
dicted it, against the established canon of the law. 

In the case of Kentucky Wagon Manufacturing Co. v. Supply Co., : 
92. 57 S. E. 676, 677, 122 Am. St. Rep. 540, this court said, quoting from 2 Page 
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on Contracts, § 1111: “If the parties have used words which have an ordinary 
meaning, free from ambiguity, and no technical meaning is shown, extrinsic evi- 
dence is inadmissible to show that the parties used such terms in a sense different 
from their ordinary meaning, as the only effect of such evidence would be to 
contradict the legal effect of the language which the parties themselves used.’ 

From the same case we take this: “The charge would have been free from 
error if the testimony had been explanatory instead of contradictory of the terms 
used in the agreement.” 

In the case at bar the terms contained in the contract of insurance, in the 
plainest language, according to every rule of grammatical construction, relate only 
to losses of both hands, or both feet, or one hand and one foot, or the loss of 
eyesight. The testimony admitted over objection seeks to show a parol statement 
that the phrase covered disability from any cause. Such testimony seeks to inject 
into the written contract terms and conditions in direct contradiction of the plain 
terms of the written contract. 

In the case of Batesburg Cotton Oil Co. v. Southern Ry., 103 S. C. 494, 88 
S. E. 360, 362, Mr. Justice Watts, for the court, said: “Every one is presumed 
to know the effect of a contract that he signs, and misrepresentations as to the 
legal effect made to him by the other party will not invalidate the contract. The 
plaintiff had no right to rely on the statement made as to what the legal effect of 
the contract would be. By ordinary vigilance the plaintiff could have ascertained 
whether the opinion of the party making the statement as to what the law was 
was correct or not in reference to the contract.” (Italics added.) 

In the case before us the husband of the insured negotiated the contract of 
insurance. By his own admission he is a man of education and acumen of a high 
order; he admits that he read the disability clause of the policy (which is plain 
and lacking in ambiguity) ; yet he is allowed to testify that he accepted the state- 
ment of an agent of the company that the policy covered a class of disability 
not even hinted at in the policy. 

In 1 Joyce on Insurance (2d Ed.) § 185-A, this statement is made: “But a 
policy cannot be changed or even altered by parol evidence where the party is 
named and his interest specified, except fraud or mistake he alleged. The intent 
as shown by the instrument itself must be sought, since the same principles of 
construction obtain in this regard as in other contracts.” 

From 22 Corpus Juris § 1621, the following is taken: “But where a written 
contract, which a party seeks to rescind on the ground of oral fraudulent repre- 
sentations of the other party, contains provisions negativing the claim that the 
representations were relied on, or contains other representations on the same sub- 
ject inconsistent with the alleged oral representations, the oral representations are 
inadmissible, as varying the contract. With the limitation that while a party may 
in an action at law avoid the contract by proof of fraud, he cannot in such an 
action establish by parol evidence and recover upon an agreement different from 
that expressed in the writing; the rule admitting evidence of fraud applies in 
actions at law as well as in suits in equity.” , 

In the case of J. B. Colt ‘Co. v. Britt, 129 S. C. 226, 123 S. E. 845, 847, Mr. 
Justice Marion, for the court, said: “If the written contract, the signing of which 
was admitted by defendant, was a valid contract, defendant was, of course, bound 
by the terms and conditions thereof. If bound by the written contract, it is 
entirely apparent that he was not entitled to introduce evidence to add to, vary, 
or contradict its provisions. That the evidence, including the memorandum in 
writing signed by the agent, offered by defendant to establish that plaintiff through 
ts agent had agreed to install the lighting plant, was obnoxious to the parol or 
extrinsic evidence rule, in that it tended to add to, alter, and contradict the 
Written contract, is not open to serious question. * * * The evidence offered 
to establish the installation agreement not only tended to change the force and 
effect of the written contract as consummated, by adding a material condition— 
a condition so material that defendant relied upon its absence from the written 
contract to avoid it—but also tended directly to contradict the express stipula- 
tions therein contained to the effect that the instrument covered ‘all the agree- 
ments between the purchaser and the company.’ * * * If, therefore, the writ- 
ten contract sued on was a valid contract which bound the defendant, there can 
€ no question that the evidence .offered and introduced by him to establish the 
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extraneous installation agreement was properly stricken out by the trial judge.” 

It is needless to cite other authorities. 

It is patent that the testimony of the witnesses Chapman and Green was 
obnoxious to the parol evidence rule for the reason that it adds to, varies, and 
contradicts the written contract of insurance. 

[5] The testimony of J. H. Green is further incompetent because it is 
obnoxious to the rule of law res inter alios acta, which is thus defined by Black’s 
Law Dictionary (3d Ed.) p. 1540: “Things done between strangers ought not to 
injure those who are not parties thereto”—citing Co. Litt. 132; Broom’s Maxims, 
954, 967. 

This witness testified that in 1929 and 1930 he had been a soliciting agent of 
the defendant insurance company. Over objection, he was allowed to testify as 
follows: 

“Q. In selling life insurance for the Metropolitan Life Insurance Company, 
how would you get your instructions as to the terms of the policy which you 
were to represent to the public? A. Well, the assistant manager gave them to us. 
* ok x 

“Q. Go ahead, Mr. Green. A. When you first started working for the Insur- 
ance Company they take you around canvassing the debit, so you could present 
the policies intelligently to the prospects, you know. And our interpretation of 
that disability clause was, that, anything that totally disabled you, was anything 
that knocked you out.” 

We think there was never a case which more justly called for the application 
of the rule of res inter alios acta, to exclude this testimony. 

In the case of J. B. Colt Co. v. Robinson, 137 S. C. 224, 135 S. E. 312, 313, 
the action was on a note given as part of the purchase price of a carbide lighting 
plant. Among other defenses it was alleged that the defendant was induced to 
sign the note by fraud and misrepresentations on the part of the plaintiff. Mr. 
Justice Stabler, delivering the opinion of the court, said: 

“The testimony complained of, and which was admitted by the circuit judge 
over the objection of the plaintiff, had to do with alleged transactions between 
the plaintiff and persons other than the defendant in the present case, with refer- 
ence to the plaintiff's methods of dealing with such persons regarding the sale 
of lighting plants similar to that sold to the defendant, and to statements alleged 
te have been made to these persons by agents of the plaintiff during such negotia- 
tions. 

“No connection or relationship between these transactions and the transaction 
alleged to have taken place between the plaintiff and the defendant was shown, 
and this testimony was clearly inadmissible.” . 

It is clear that the testimony of the witness was incompetent. That it was 
prejudicial will hardly be denied. It went to aid in making an oral contract in 
direct contradiction of the written one. 

The counsel for the defendant objected to all of the testimony of the wit- 
nesses Chapman and Green, which is the basis of the exceptions, and moved to 
strike it out, which motion was denied. 

It is evident that there are errors vitally affecting the issues involved. The 
exceptions are sustained, and the judgment of the court below is reversed. This 
judgment affects all of the three appeals. 

Blease, C. J., Stabler, J., and W. C. Cothran, A. A. J., concur. 

Carter, J., concurs in result. 


NEIGHBORS v. UNION CENTRAL, LIFE INS. CO. 
Court of Appeals of Tennessee, Eastern Section. May 30, 1933. 
Certiorari Denied by Supreme Court Dec. 9, 1933. 


69 Southwestern Reporter (2d) 618. 
1. INSURANCE. 

As respects contention of insurer's duty to apply dividends to prevent for- 
feiture of policy, insurer, upon lapse of life policy for nonpayment of premium 
held not entitled to make disposition of accrued dividend other than payment to 
insured in cash (Code 1932, § 6208). 

Automatic disposition clause contained in life insurance policy pro- 
vided that, in the event of the death of the insured during the days of 
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grace, the current premium being unpaid, if no other option has been 

elected, or if the policy shall lapse, the dividend then due shall be paid 

in cash. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Provision in life insurance policy making accrued dividend payable in cash 
if policy lapses field not in violation of statute (Code 1932, § 6208). 

Code 1932, § 6208, provides, in part, that the owner of the policy shall 
have the right, at his option, to have the current dividend paid in cash. 
(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. seas a ; 

Current dividend accrued at lapse of life policy for nonpayment of premium 
held not applicable to payment of loans outstanding against policy, where 
insured had not exercised option to so apply dividend (Code 1932, § 6208). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

4. INSURANCE. . ' 

Where life policy lapsed for nonpayment of premium, statutory notice to 
insured of forfeiture of policy for nonpayment of outstanding loan sield not 
required as condition precedent to application of reserve value to payment ot 
loan (Code 1932, § 6180). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE. ; ; 

Current dividend accrued at lapse of life policy for nonpayment of premium 
held not applicable in partial payment of current premium because insurer had 
previously accepted current dividends in part payment of current premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

6. INSURANCE. _ 

Contract of life insurance to take effect as of date of application, conditioned 
on insurability of applicant, eld not prohibited by statute (Code 1932, § 6180). 

(For other cases, see Insurance, Dec. Dig. § 175.) 

7. INSURANCE. 

Second life insurance policy issued upon application under which first policy 
was issued, and antedated so as to give applicant benefit of lower age rating, held 
in violation of statute prohibiting rebates (Code 1932, § 6180, subsec. 3). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

8. INSURANCE. 


Where life insurance policy was issued in violation of statute prohibiting 
rebates, insured’s remedy is not enforcement of prohibited contract, but only 
rescission and recovery of premiums paid (Code 1932, § 6180, subsec. 3). 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

9. INSURANCE. 

_Under prayer for general relief in beneficiary's suit on life insurance policy 
which was invalid because issued in violation of statute prohibiting rebates, bene- 
ficiary held not entitled to rescission and recovery of premiums paid (Code 1932, 
§ 6180, subsec. 3). 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

10. INSURANCE. 


__In suit on life insurance policies, which lapsed for nonpayment of premiums, 
evidence svield not to establish that insured overpaid premiums for certain year 
so as to entitle him to credit which would have kept policies in force until his 
death. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
Appeal from Chancery Court, Hamilton County; W. B. Garvin, Chancellor. 


__ Two separate suits by Mrs. Mamie A. Neighbors against the Union Central 
Life Insurance Company. From judgments in favor of the defendant, the plaintiff 
appeals. 

Affirmed. 
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W. B. Swaney and M. G. L. Roberts, both of Chattanooga, for appellant. 

Miller, Miller & Martin, of Chattanooga, for appellee. 

PortruM, Judge. 

These are two suits, consolidated, to recover on two life insurance policies 
issued upon the life of Q. M. Neighbors, deceased, in amount of $2,000 and 
$1,000 each. The anniversary date of both policies was fixed as the 26th day 
of August, the date of the first application, and the $2,000 policy was dated 
September 4, 1924, while the $1,000 policy was dated October 27, 1924. The 
last premiums were paid on these two policies August 26, 1929, which carried 
the insurace to the next anniversary date, August 26, 1930. On failure to pay 
these premiums the policies lapsed, and the automatic disposition of the policy 
values as provided in the policies became operative. On March 5, 1931, the 
insured, Mr. Neighbors, died. The complainant insists that both of the policies 
were in force on the date of the death of the insured, because of the extended 
insurance option applicable in the disposition of the reserve values after default 
in the payment of premiums. The company conceded that the reserve value was 
to be used by it under the terms of the policy in the purchase of extended insur- 
ance, but it insists this value was used in extending the policies, and the exten 
sion expired before the death of the insured. At the date of the lapse of the 
policies the company held two notes executed by the insured, one for 
and one year’s interest secured by the $2,000 policy, and another of $114 and a 
vear’s interest secured by the $1,000 policy, and after deducting this indebtedness 
the reserve value was insufficient to carry the policies until the date oi the 
death of the insured. 

On the last anniversary date there was due the policyholder as an earned 
dividend of $13.74 on the $2,000 policy, and of $6.87 on the $1,000 policy, making 
a total of $20.61. If this sum be added to the reserve value, and applied in the 
purchase of extended insurance, then it was sufficient to carry the policy 
beyond the date of the death of the insured. The complainant insists that it 
was the duty of the company to so apply the dividend; and, on the other hand, 
the defendant says to so apply it is a violation of the terms of the contract. 
The pertinent provisions of the contract are: . 

“16. Policy values. The surrender value may be used at the option of the 
owner of the policy in one of the following ways, all of equal value, as set forth 
in the following tables, provided there be no indebtedness or advances on the 
policy. If, on failure to pay premiums, no option is exercised, such value shall 
be applied as provided by Option 1. ; 

“17. Option 1—Extended insurance. Applied to the extension of this — 
as participating term insurance from the date from which the premiums have been 
paid, without any further payment (Table 1). The value of any paid-up additions 
will be used to increase the term of extension. Accumulations of dividends and 
interest may be applied to increase the term of extension. Dividends on extended 
insurance shall be paid in cash and only for completed policy years.” 

We might state here that the dividends during the life of the policy were 
used by the insured in payment upon the current premiums, and there were no 
paid-up additions, or accumulation of dividends to be applied to increase the 
term of extension. The policy contains a provision for the disposition of the 
current dividend. We quote: 

“11. Dividend Options. Dividends may be withdrawn in cash; or applied 
to the payment of premiums; or left to accumulate with interest at 3%, increased 
from surplus interest earnings as apportioned by the directors, until the maturity 
cf policy, subject to withdrawal at any time; or applied to the purchase of 
paid-up participated additions to the policy, convertible into cash at any time 
for the amount of the original dividend or the reserve of the additions, if larger, 
but payment may be deferred by the company for ninety days from the dat of 
application therefor. 

“12. Automatic Disposition. On payment of the premium, or on the policy 
anniversary, if no further premium is payable, if no other option has been 
elected, the dividend then due shall be applied to the purchase of paid-up addi- 
tions. In the event of the death of the insured during the days of grace, the 
current premium being unpaid, if no other option has been elected, or ii = 
policy shall lapse, the dividend then due shall be paid in cash. At the death o 
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the insured during the continuance of the policy, the pro 1ata part of the divi- 
dend for the current policy year shall be paid in cash.” 

{1, 2] This provision expressly provides that, “if the policy lapse, the divi- 
dend then shall be paid in cash.” The policies lapsed and the company was 
without right to use the dividends other than to pay them in cash. This pro- 
vision under the policy does not, in our opinion, contravene the state statute regu- 
lating insurance, but is in conformity with it, for section 6208 of the Code of 1932 
provides that: “The owner of the policy shall have the right at his option to 
have the current dividend arising from such apportionment paid in cash.” In 
view of this provision the company could make no other application of the cur- 
rent dividend in the absence of the option of the insured. 

[3] But it is further insisted that since the company held notes of the 
insured aggregating 341, and it had in its hands this current dividend belonging 
to the insured, then it was its duty to apply this fund as a payment on the 
note, which would relieve a like amount of the reserve value of the policies, 
which secured the notes, for use in the purchase of extended insurance. The 
case of Smith v. Insurance Co., 2 Tenn. Ch. 727, supports this theory, and 
holds: “The company would be bound to apply the dividend to which the policy- 
holder might be then entitled in such a manner as to save the forfeiture—that 
is, first to the payment of the interest.” But in that case the policy was silent 
upon the application of the dividend, and the case was decided before the enact- 
ment of the above quoted statute in 1907. These policies make provisions for 
loans and their payments, and also provide upon default in the payment of the 
current premiums and the policy lapse, then the current dividend shall be paid 
in cash. We think under the terms of the contract the company is without 
right to apply the funds in its hand derived from the current dividend to the 
payment of an obligation secured by the policy, unless the policyholder has 
exercised his option that they be so applied. 

In the case of Atlantic Life Insurance Co. vy. Pharr, 59 F.(2d) 1024, the 
Circuit Court of Appeals at Cincinnati, reviewing the case coming up from 
a District Court at Memphis, held, under the provisions of a policy before it, 
that the current dividend was applicable to the payment of extended insurance, 
which kept the policy alive until the death of the insured. This policy was written 
in North Carolina and was not governed by the Tennessee statute, and contains 
a provision for the post mortem dividend. The provisions of that contract being 
<o dissimilar to the provisions of the contract here, that the case is not authority 
ior the construction of these policies. 

[4] Section 6180 of the Code of 1932 has reference to the forfeiture of the 
policy for the nonpayment of a loan secured by the policy, and in case of 
default in payment requires thirty days’ notice of the forfeiture to the insured 
as a prerequisite. This notice was not given in this case, and was not necessary, 
for the reason the policies were not forfeited for the nonpayment of the loan, 
but for the nonpayment ot the current premium. The fact that a policyholder 
procures a loan on his policy gives him no advantage over a policyholder who 
has not procured a loan in the payment of premiums. Mills v. National Life 
Insurance Co., 136 Tenn. 350, 189 S. W. 691. 

In connection with this question it is insisted that the notes were only liens upon 
the policies, and before the security could be applied to their satisfaction it was 
necessary the company give statutory notice to the insured, and until this was 
done they remained a lien upon the policies, and should be satisfied only after 
the policies have become a matured claim by the death of the insured. This 
msistence conflicts with the terms of the policies, which provide upon default 
and lapse of the policies, then in determining the reserve basis all indebtedness 
shall be first deducted and the statute provides for and authorizes ‘this provision. 

[5] It is further insisted that the rcturn dividends should have been applied 
by the company in partial payment of the current premiums due upon the 
policies, because in the past the company had accepted the current dividends 
In part-payment of the current premiums, but in each instance before the com- 
any accepted the dividends as part-payment, it required the payment of the 
alance of the premiums in cash or by a note; the insured never requested the 
ight to pay the premiums in quarterly installments, and never made anything but 
annual payments of the entire premuims. There was no course of dealing, giv- 
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ing the insured the right to expect an application of the current dividend as a 
partial payment of the premiums, leaving the balance due. Slocum vy. New York 
Lite Insurance Co., 228 U. S. 364,33 S$: Ct. 523, 57° L.. ed: 879, Ann. Cas. 1914p: 
1029. 

We called attention at the outset that the policies were dated in September 
and October, 1924, and the anniversary date in each fixed as of the date of the 
first application, August 26, 1924. The appellant insists that this antedating of the 
auniversary date was in violation of the state statute, and that the reserve values 
should be fixed and determined as of the date of the policies. The company 
fixed the reserve values as of the anniversary date, August 26, 1930. After 
deducting the loan, the reserve value on the $2,000 policy was the sum of $2.96, 
which was sufficient to extend the insurance thirty-six days from August 26. 
This extension expired October 1, 1930. And the value or equity of the $1,000 
policy after deducting the indebtedness was 95 cents, and sufficient to purchase 
extended insurance for 23 days from August 26, which expired September 18, 
1930. 

The company has this to say in reference to the antedating: 

“The premium dates are antedated to August 26, for Mr. Neighbors’ own 
hHenefit. His age changed on August 26: and by making his premium payments 
come on that date, he was enabled to save money by getting the lower premium 
rate incident to a lower age. In so doing, he paid premiums for a period com- 
mencing prior to the delivery of the policies; but that small expense is offset 
many times by the deduction in the premium rate which he thereby secured.” 

[6, 7] Mr. Neighbors applied for the $2,000 policy on August 26, and paid 
the premium and received a binder receipt in order to take advantage of the age 
tate, the company contracted to issce the policy, conditioned only upon his insur- 
ability, and the fact the policy bears the date of its issuance by the company 
cannot be taken as a modification of the contract as made by the insured. The 
statute does not prohibit a person from making a contract of insurance as of the 
date of his application. The second, or $1,000 policy, stands upon a different foot- 
ing. It was issued in October, upon the application made on August 26, and the 
question arises: Can the company continue to issue policies indefinitely upon this 
application in view of the statute prohibiting rebates? We quote a part of the 
application made on August 26: 

“Application for insurance to the Union Central Life Insurance Co., of 
Cincinnati, Ohio. 

“1. (a) Full name of applicant, Quimby Milton Neighbors. 

“2. (a) Plan of insurance, ordinary life. 

“(b) Amount of insurance $2000. 

“(c) Premiums ‘regular’ $72.82. (disability benefits) $5.82, etc.” 


It will be noticed this application was for $2,000 of insurance, which was 
issued by the company in September. The second policy contains a photostatic 
copy of the first application and this additional application: 

“Application. Detached from additional insurance certificate 743. I hereby 
apply to the Union Life Insurance Company for insurance of $1000 on the 
ordinary life plan with ————— disability benefits, with —— double indemnity 
benefits, with premium of $40.57 each, payable annually. 

“T have paid to C. A. Leawitte, agent, the first premium of $40.57, for which 
a receipt has been given me on the form included in said certificate. I agree that 
the statements and declarations made in my original application to the Union 
Life Insurance Company, on which policy No. 813880 has been issued, or made a 
part hereof as if fully recited herein. Dated at Chattanooga, this 22nd day of 
October, 1924.” 

This application was signed by the insured. Section 6180 of the Code of 
1932 is entitled “Provisions and conditions prohibited in policies,” and subsection 
3 provides: “For policy taking effect before application, when.—A provision by 
which the policy shall purport to be issued or to take effect before the original 
application for insurance was made, if thereby the insured would rate at an 
age younger than his age at date when the application was made according to his 
age at last birthday.” 

We think the application attached to the $1,000 policy must be considered the 
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original application, and the policy could not be antedated to secure to the insured 
the benefit of a smaller age rating. The application of August 26 was for 
$2,000 of insurance, and this amount was issued by the $2,000 policy, which com- 
pleted the contract. There was no provision in the application for the issuance 
of additional insurance based upon the application, with the option of either 
varty to be exercised within a reasonable time. We think this $1,000 policy was 
issued in violation of the above-quoted statute. 

[8, 9] But the insured’s remedy is rot the enforcement of a_ prohibited 
contract; he was only entitled to a rescission and the recovery of the prem- 
iums paid. Martin v. Insurance Co., 1 Shan. Cas. 361; Smith v. Insurance Co., 
2 Tenn. Ch. 745; Bennett v. Insurance Co., 107 Tenn. (23 Pick.) 371, 64 S. W. 
738. This relief cannot be granted under the prayer for general relief, because 
the suit is based upon the validity of the contract. It was the intention of the 
insured that the anniversary date of the $1,000 policy should be August 26, and 
the appellant does not pray for a reformation of the contract, making it take 
effect as of October, 1924; for these reasons there is no relief obtainable in 
this proceeding upon the theory that the contract was prohibited by statute. 

[10] The appellant argues that Mr. Neighbors overpaid his premiums for 
the years 1925 and 1926, and is entitled to a credit which would have kept 
his policies in force until his death. Mr. Neighbors paid each premium 
cither by note, as the first was paid, by part cash, the due dividend, and a 
note for the balance. These notes fell Gue on the anniversary of the policy. 
The local agent made him personal advances for premium payments, and alli 
these transactions over a period of years accumulated a great many papers, 
which are filed in the record and an accounting had. The notes now held 
by the company evidence more than the current premiums due, and necessarily 
included all past-due obligations; Mr. Neighbors was a careful business man, 
and his settlements should not be disregarded in the absence of fraud and mis- 
takes. When these notes were given in payment of the premiums, or renewed, 
the company’s receipt was given for the premiums, and by using these receipts 
as evidence of payment, and also using certain paid notes as evidence of payments, 
the appellant advances the theory of an overpayment. She insists that some of 
these notes represent payments of premiums in advance. We do not think this 
testimony can overcome the settlement made by the insured, who would not 
have overlooked premiums paid in advance. We think the facts fail to establish 
that the insured paid more than he was given credit for on his premiums; the 
chancellor satisfactorily disposed of this issue in his written opinion. The facts 
are too many and too complicated to be here again reviewed. 

The judgment of the lower court is affirmed. 


BUMPUS v. LIFE & CASUALTY INS. CO. OF TENNESSEE. 
Supreme Court of Tennessee. March 31, 1934. 
70 Southwestern Reporter (2d) 30. 
INSURANCE. 

Lite policy with nonforfeiture provision for automatic paid-up insurance, in 
absence of insured’s exercise, within 90 days after default, of option for alterna- 
tive nonforfeiture provision, held enforceable solely as paid-up policy, though bene- 
ficiary, after insured’s death without making election, and within 90 days of de- 
fault, asserted claim for extended insurance (Code 1932, § 6179, sub-sec. 8). 

(For other cases, see Insurance, Dec. Dig. § 366.) 

McKinney and Cook, JJ., dissenting. 


Appeal from Chancery Court, Rutherford County; Thos. B. Lytle, Chancellor. 

Action by Nadine Y. Bumpus against the Life & Casualty Company of Ten- 
nessee. From a decree for complainant, defendant appeals. 

Reversed and rendered. 

M. S. Ross, of Nashville, for appellant. 

P. Estes, of Nashville, for appellee. 

Swiccart, Justice. 

The question for decision on this appeal is whether the complainant, as bene- 
ficiary named in the contract of life insurance in suit, is entitled to enforce the 
contract as one of paid-up insurance, the value of which is $182.50, or as a con- 
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tract of extended insurance, the value of which is $833.33. The facts are stipulated 
by the parties. 

Default was made by the insured in the payment of the ninth annual premium, 
and he died within sixty days of the date of such default. The insured made 
no election or choice of any one of the nonforfeiture values of the contract, but, 
after his death, and within ninety days of the default, the beneficiary notified 
the insurer that she claimed the right to a settlement on the basis of extended 
insurance, as provided in paragraph 3 of the options stated in the contract. 

We. quote the material provisions of the contract: 

“Non-Forfeiture Provisions. After three full premiums shall have been paid, 
the Insured may, within ninety days after default in the payment of any premium, 
surrender this Policy, and 

“(1) Receive its cash surrender value, less any indebtedness to the Company 
hereon. The cash surrender value shall be the reserve on this Policy at the date 
of default, less a surrender charge, which in no case shall be more than two and 
one-half per cent. of the sum insured, or 

“(2) Receive paid-up insurance, as provided below, payable at the same time 
and on the same conditions as this Policy. If no other option is selected this 
Policy will be continued in force under this option without any action on the part 
of the Insured; or 

“(3) Receive extended insurance for an amount equal to the face of this 
Policy, provided there is no indebtedness to the Company hereon, and for such 
term in years and days from the date of default as is provided below, but without 
the right to loans and cash surrender values.” 

The statute of Tennessee, Code, § 6179, sub-sec. 8, to which the contract con- 
forms, contains no language discriminating between paid-up insurance and 
extended term insurance, but requires only that the contract shall secure to the 
owner of the policy “a stipulated form of insurance, the net value of which shall 
be at least equal to the reserve at the date of default,” ete. 

The contention of the insurer is that upon the death of the insured, within 
the ninety-day period from the date of default, no contrary choice having been 
indicated or expressed, its liability to perform the contract as one for paid-up 
insurance, under the self-executing language of the quoted paragraph 2, became 
fixed, and no right of election to alter that liability survived to the beneficiary. 
This contention is sustained by the courts of Kentucky and Pennsylvania. Michi- 
gan Mut. Life Ins. Co. v. Mayfield’s Adm’r, 121 Ky. 839, 90 S. W. 607: Balthaser 
v. Illinois Life Ins. Co., 110 S. W. 258, 33 Ky. Law Rep. 283; McDonald v. Colum- 
bian Nat. Life Ins. Co., 253 Pa. 239, 97 A. 1086, L. R. A. 1916F, 1244. 

For the beneficiary it is contended that the right of election was a property 
right in the insured, and upon his death within the stipulated period, without having 
exercised such right, it passed to the beneficiary as the then owner of the con- 
tract or policy. Cases cited as supporting this contention are: Bartholomew v. 
Security Mut. Life Ins. Co., 140 App. Div. 88, 124 N. Y. S. 917, affirmed 204 
N. Y. 649, 97 N. E. 869; New York Life Ins. Co. v. Noble, 34 Okl. 103, 124 P. 
612, 45 L. R. A. (N. S.) 391; Knapp v. John Hancock Mut. Life ins. Co., 214 
Mo. App. 151, 259 S. W. 862: Nielsen v. Provident Savings Life Assurance 
Society, 139 Cal. 332, 73 P. 168, 169, 96 Am. St. Rep. 146, affirming 6 Cal. Unrep. 
804, 66 P. 663; Wheeler +. Connecticut Mut. Life Ins. Co., 82 N. Y. 543, 37 Am. 
Rep. 594; State Mut. Life Ins. Co. v. Forrest, 19 Ga. App. 296, 91 S. E. 428; 
McEachern v. New York Life Ins. Co., 15 Ga. App. 222, 82 S. E. 820; Veal v. 
Security Mut. Life Ins. Co., 6 Ga. App. 721, 65 S. E. 714, 717. 

As applied to the contract in this case, there is no necessary or absolute con- 
Hict in the two groups of cases cited, with one exception. In each of the cases 
of the first group, from Kentucky and Pennsylvania, the contract stipulated, or 
a controlling statute directed, that, if no election were made, the provision for 
paid-up insurance would he automatically effective, and because of that it was 
ruled that the beneficiary, after the contract had matured by the death of the 
insured, could not claim extended insurance. The contract here involved contains 
such a stipulation for automatic paid-up insurance. 

The cases cited in the second group, with the exception of the Missouri case 
(Knapp v. John Hancock, etc., Co.), deal with contracts containing no stipulation 
for automatic paid-up insurance. In those cases, no election having been made 
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by the insured, the courts were confronted with the alternative of permitting the 
insurer to choose for itself under which plan it would settle, after the death of 
the insured, or of holding that the beneficiary might exercise the choice which, 
by the terms of the contract, belonged to the insured. They rightly sustained 
the right of the beneficiary under such contract. But these cases do not seem 
to us to control the decision here, on principle. It is one thing to deny an insurer 
the right to make an ex post facto choice between alternative plans of settle- 
ment, under circumstances not expressly covered by its contract, and quite another 
thing to rule that, if the insured dies without making a choice, effect must be 
given to the stipulation of the contract that in such event a designated plan of 
settlement shall be followed. 

Counsel for the beneficiary point to Nielsen v. Provident Savings Life Assur- 
ance Society, supra, as being on “all fours” with the case before us. The con- 
trary is true. The contract enforced in that case stipulated that upon default 
the cash value “will be applied to extend this insurance, or, if application be made 
therefor while this policy is in full force and effect, to purchase paid-up insur- 
ance.” This is the exact reverse of the stipulation in the contract here involved, 
and, as pointed out in the brief concurring opinion of the Chief Justice of the 
California court, the right of the beneficiary to the extended insurance was appar- 
ent under the self-executing clause quoted. 

In Veal v. Security Mut. Life Ins. Co., cited above as supporting the con- 
tention of the beneficiary, the insurer’s position was that, since the insured had 
not exercised his right of election before his death, “all rights under the policy 
were forever ended.” Responding to that contention, the Georgia Court of 
Appeals observed that the right claimed by the beneficiary was not to exercise 
a choice between one or more forms of insurance, but was a claim for a fixed 
and unconditional sum of money. The court said: “A fixed unconditional right 
to demand a greater rather than a lesser sum of money in settlement of the 
same claim is not in the eyes of the law a case of choice or election.” And 
to the same effect, in Bartholomew v. Security, etc., Ins. Co., 140 App. Div. 88, 
124 N. Y. §. 917, 919, the court said: “The situation left no occasion for the 
exercise of judgment as between extended insurance -for the full amount or a 
paid-up policy for a part of the amount. Death has fixed the rights of the 
parties,” etc. In these cases, as in the others of like import, the right to demand 
the larger sum was sustained because the contract had given the insured free 
choice .between the two forms of insurance, and contained no stipulation as to 
the rights of the beneficiary if the insured failed to exercise his right of choice. 
The argument of these cases seems wholly inapplicable to a contract which does 
contain such stipulation. 

Clappenback v. New York Life Ins. Co., 136 Wis. 626, 118 N. W. 245, is cited 
on the brief for the heneficiary. In that case the court construed a contract 
which expressly provided for automatic extended insurance, if no request for 
a paid-up policy should be made within six months of default in premium. 
The contract provision is the reverse of that here involved, as in Nielsen v. 
Provident Savings Life Assurance Society, supra, and the facts are not similar. 
The case is not in point. 


Construing a contract similar to the one before us, the Court of Appeals 
of Kentucky, in Michigan Mut. Life Ins. Co. v. Mayfield, supra, held that, after 
default in premium payment, the rights of the insured, until he exercises the 
options conferred by the contract, are determined by the provision for paid-up 
insurance, and that this self-executing provision for paid-up insurance, taking 
effect at the date of default, excludes the conception that the full amount of 
the insurance was continued in force during the period granted for the exercise 
of the option. We are cited to, and have been able to find, no case ruling the 
contrarv, except that of Knapp v. John Hancock Mut. Life Ins. Co., 214 Mo. 
App. 151, 259 S. W. 862. In that case the Kentucky decision, construing the 
contract before it, is dismissed as “highly technical,” without discussion, and the 
cases construing dissimilar contracts followed as authority. What we have 
said indicates our inability to so treat the question at issue. 

The contract before us provides: “If no other option is selected this policy 
will be continued in force under this option (as paid-up insurance) without any 
action on the part of the insured.” The meaning, we think, is obviously that 
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the policy is to be continued from the date of default in premium payment, as 
paid-up insurance, without action on the part of the insured. The contract in 
effect at the date of the death of the insured was for the paid-up insurance, and 
must be so enforced. 

We have examined our cases of Sugg v. Assurance Society, 116 Tenn. 658, 
94 S. W. 936, and Mills v. National Life Ins. Co., 136 Tenn. 350, 189 S. W. 
691, cited on the briefs, but do not find them controlling. In Sugg v. Assurance 
Society, the insured did not have an unrestricted choice between paid-up insurance 
and extended insurance. He was entitled to the latter at the date of his death 
only upon furnishing satisfactory evidence of his good health, a condition exclud- 
ing all possibility of election by the beneficiary after the death of the insured. 

The decree of the chancellor will be reversed, and decree entered here award- 
ing complainant a recovery for the stipulated value of the paid-up insurance, 
$182.50, with interest from July 18, 1931. The costs of both courts will be paid 
by the appellant. 

McKinney and Cook, JJ., dissenting. 

Chambliss, Justice (concurring). 

I add to the well-reasoned opinion of Mr. Justice Swiggart this further 
comment: 

In common with life insurance contracts generally, the one before us recog- 
nizes the rights of the insured in what is known as “accumulated reserves,” and, 
expressly providing against forfeiture of such rights upon default in the pay- 
ment of premiums, gives to the insured his option to enjoy either of three alter- 
native forms of settlement, (1) in cash, (2) in paid-up insurance, and (3) in 
extended insurance. Many forms of policies provide that, unless a choice is 
made of (1) cash, or (2) a paid-up policy, the reserves will be applied in extend- 
ing, or keeping in force, the insurance at the face of the original policy. How- 
ever, the instant contract, while offering to the insured, for exercise within ninety 
days, identically the same optional settlements, expressly provides that, if no 
other option is selected, the policy will be continued in force under the paid-up 
insurance option. 

This would seem to be clear. But the insurer having died within ninety 
days without expressing his choice, that is, exercising his option, his beneficiary 
claims the right to do so. This presents the determinative issue, May the hene- 
ficiary, after the death of the insured, exercise the option granted to the insured? 
I think not. : 

The “Non-Forfeiture provisions” of the contract, as specifically expressed 
therein, provide that it is “the insured” who may exercise the option granted: 
also it is “action on the part of the insured” under the option which is referred 
to in paragraph 2 of the option clause. And it seems to me that the reason 
for this limitation of the right to the “insured” is obvious. The element of 
chance in the situation of the parties, on which the option right is, of course, 
essentially grounded, expires with the death of the insured. No sensible basis 
for the exercise of a choice then remains. It could certainly not have been in 
the contemplation of the parties that this right of choice would remain after 
the uncertainty of the length of the life of the insured, an inherent element of 
all life insurance, has been determined by death. Can it be conceived that the 
contracting parties contemplated that a choice or option was intended to be 
provided for between the acceptance of either one of two fixed and determined 
alternative sums, to wit, here, $182.50, or $833.33? The dissenting view not 
only disregards the express limitation of the option to the insured, but presents 
this anomaly: The insurer stands holding out to the beneficiary two sums, of 
$182.50 and $833.33, respectively, and saying, “You have your option—make your 
choice.” 

Query: Could an offer to insure a life for a stated sum, in favor of a 
stipulated beneficiary, if accepted within ninety days, be effectively accepted by 
the heneficiary after death of the insured? 
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ILLINOIS BANKERS’ LIFE ASSUR. CO. v. BYRD et al. No. 4574. 
Court of Civil Appeals of Texas. Texarkana. Feb. 1, 1934. 
69 Southwestern Reporter (2d) 517. 
2. INSURANCE. 

Whether accident had totally and permanently disabled housewife held for 
jury, though she could peel potatoes or do needle work while sitting. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

\ppeal from Fannin County Court; J. I. Warren, Judge. 

Suit by Mrs. Bettie E. Byrd and husband against the Illinois Bankers’ Life 
assurance Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Cunningham & Lipscomb, of Bonham, for appellant. 

T. M. Broadfoot and Couch & Couch, all of Bonham, for appellees. 

Jounson, Chief Justice. 

Appellees, Mrs. Bettie E. Byrd, joined by her husband, Arthur R. Byrd, 
plaintiffs, sued appellant, Illinois Bankers’ Life Assurance Company, defendant, 
in the county court of Fannin county, seeking to recover for alleged total and 
permanent disability suffered by Mrs. Byrd as the result of an accident, which 
plaintiffs claim to have been insured against under the terms of a policy of 
insurance issued to Mrs. Bettie E. Byrd by the Illinois Bankers’ Life Association 
and alleged to have been assumed by defendant company. The pertinent terms of 
the policy provide: 

“Should the insured, while this policy is in full force and effect, become 
totally and permanently disabled by accident and because thereof be wholly and 
permanently incapacitated for doing any labor or business, * * * he shall be 
entitled, if he elects, by making application on blanks furnished by the Associa- 
tion, in lieu of all benefits payable under this policy * * * to a sum equal to 
one-half its face value in full settlement. * * * ” 

A trial was had to a jury. On findings of the jury favorable to plaintiffs, 
judgment was entered in favor of plaintiffs and against defendant for the sum 
of $635, and from which defendant has perfected its appeal. 

[1] Under appropriate assignments of error the appellant contends that the 
court erred in refusing to submit to the jury its requested special issue No. 2, 
as follows: 

“Is the plaintiff wholly and permanently incapacitated from doing any 
labor or business?” 

In respect to this matter the court in its main charge, and in connection 
with appropriate definitions of the terms used, submitted the following special 
issues : 

“Question No. 5: Is the plaintiff, Bettie E. Byrd, totally disabled by reason 
of her said alleged injury?” (Jury answered “Yes.”) ; 

“Question No. 6: Is the plaintiff, Bettie E. Byrd, permanently disabled by 
reason of her said alleged injury?” (Jury answered “Yes.”) G F 

It is thought that the questions submitted by the learned trial judge, together 
with his definitions of the terms “total disability’ and “permanent disability,” 
properly submitted the issues raised with respect to extent as well as the 
probable duration of the disability complained of. Further, it is thought that 
the issue in the form as requested by appellant is, in the circumstance, subject 
to the objection of being duplicitous. Texas Employers’ Ins. Ass’n v. White 
(Tex. Civ. App.) 32 S.W.(2d) 955. 

[2] It is further contended by appellant that the evidence is insufficient to 
support a judgment for plaintiffs, and that the court erred in refusing defendant’s 
requested special issue instructing the jury to return a verdict for the defendant, 
for the reason that Mrs. Bettie E. Byrd testified that she could do some of her 
household work, such as to peel potatoes, darn her husband’s socks, and such other 
work as she could do sitting down. In this respect she further testified, in sub- 
stance, that her occupation was that of a housewife, that she was not qualified 
to do any other character of work, except that she had worked on the farm; 
that she could not do any substantial part of her housework; and that if she tried 
to be on her feet to amount to anything, it caused her to have restless nights. 
Her attending physician, Dr. J. C. Magness, in substance testified that the 
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disability suffered by Mrs. Byrd was the result of injuries to her knee, commonly 
called a fracture, the complications of which he detailed and from which he did 
not think there was any chance for her to get relief; that her condition seemed 
to be growing worse all the time; and that she was more helpless now than a 
year ago. The accident occurred in May, 1931. It was the opinion of Dr. J. C. 
Joiner, the consulting physician, who examined Mrs. Byrd on August 29, 1932, 
as appears from his testimony in the case, with respect to whether or not it was 
wise or prudent for her to do the work that she said she did, or the housework 
that she does do, that he had advised her at that time not to work. “I told 
her she ought to stay off that limb if she wanted to get well. It was her only 
chance to get well.” And in his sworn report to the defendant company, which 
was introduced by plaintiffs, Dr. Joiner further states: “This fall left her with 
a crippled limb that causes her to have extreme nervous spells and sciatica. Im- 
provement not at all likely as conditions are very unfavorable.” That it was his 
professional opinion that she was totally disabled and will continue to be wholly 
and permanently unable to engage in any gainful occupation or perform any 
work for money compensation. 

That the insured, Mrs. Bettie E. Byrd, could and in fact did perform some 
of the duties pertaining to her occupation as a housewife did not establish as 
a matter of law that she was not “totally disabled” within the meaning of those 
words as used in the policy, and only presented a matter to be determined by 
the jury from the evidence of the whole case, for reasons stated by Judge Will- 
son in Fidelity & Casualty Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806: 
and by Judge Sharp in Winters Mutual Aid Ass’n v. Reddin (Tex. Com. App.) 
49 S.W.(2d) 1095: 6 Cooley’s Briefs on Insurance (2d Ed.) 5536. 

We have examined appellant’s other assignments of error but are not of 
opinion that any of them present error. 


The judgment of the trial court is affirmed. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. BERRYHILL. 
No. 2972. 
Court of Civil Appeals of Texas. El Paso. 
March 15, 1934. 
Rehearing Denied March 29, 1934. 
69 Southwestern Reporter (2d) 784. 
2. INSURANCE. ; 

In action on disability clause of life policy, whether insured who was acct- 
dentally shot in hand and foot suffered irrecoverable loss of use thereof within 
meaning of policy held for jury under conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. = ie 

In action for past-due disability installments under life policy, including in 
the judgment a provision that plaintiff had suffered irrecoverable loss of use ot 
one hand and one foot, which was controlling issue in case, held not error. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

4. INSURANCE. : 

In action for past-due disability installments under life policy, refusal to 
incorporate in judgment for plaintiff a “no prejudice” provision held not error 
as against defendant. 

Court properly refused to include in the judgment a provision that 
judgment was without prejudice to insurer’s rights in any, future litiga- 
tion and protecting insurer in right to discontinue payments should insured 
be unable to furnish proof of continuance of right to future monthly 
payments. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

6. INSURANCE. a 

Statute imposing 12 per cent. penalty and reasonable attorney’s fees on life 
insurer for failure to pay loss within 30 days after demand held not unconsti- 
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tutional as violating due process and equal protection clauses (Vernon’s Ann. 
Civ. St. art. 4736; Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 
7. INSURANCE. 

In action on disability clause of life policy, reasonable attorney’s fee to be 
‘mposed on insurer for failure to pay loss promptly held not “costs” in ordinary 
sense of small fees allowed court officers, and hence question of amount to be 
allowed as such fee was properly submitted to jury (Vernon's Ann. Civ. St. 
art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

10. INSURANCE. 

Charge that, in assessing reasonable attorney’s fee against insurer for failure 
to pay loss promptly, jury might consider nature of services, amount involved, 
interest at stake, services performed by plaintiff’s attorney, and time occupied 
in performance thereof, held not erroneous as allowing double recovery and as 
including improper elements (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

11. INSURANCE. 

In action on disability clause of life policy, letter from insured’s attorney to 
insurer, demanding payment, held admissible as basis for recovery of statutory 
penalty and attorney’s fee (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

12. INSURANCE. 

Where insured’s attorney wrote to insurer, demanding payment, reply deny- 
ing liability held admissible to show demand and refusal to pay as basis for 
recovery of statutory penalty and attorney’s fee; reply not being “offer of com- 
promise” (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

13. INSURANCE. 

In action for seven past-due $100 monthly installments under disability clause 
of life policy and statutory penalty and attorney’s fee, where one expert witness 
testified that $1,500 to $2,000 would be reasonable fee and other fixed $750 cash 
as reasonable, finding fixing $1,500 as attorneys’ fee held not excessive (Vernon's 
Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Suit by A. E. Berryhill against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

H. D. Stringer and R. A. D. Morton, both of El Paso, for appellant. 

Jones, Goldstein, Hardie & Grambling, of El Paso, for appellee. 

Hiccins, Justice. 

On January 24, 1922, appellant issued to appellee a policy of insurance. The 
terms of the contract pertinent to a consideration of questions here presented 
read: 

“Should the insured, before attaining the age of sixty years and while this 
Policy is in full force and no premium thereon in default, become so disabled as 
to be totally and permanently unable to perform any work, or engage in any 
occupation or profession for wages, compensation or profit, or suffer the irre- 
coverable loss of the entire sight of both eyes, or the use of both hands or feet 
or of one hand and one foot, the Company will waive the payment of future 
premiums and pay the Insured One Hundred Dollars immediately on receipt 
of due proof of such disability or loss and a like sum on the first day of each 
month thereafter as long as the Insured shall live, and such waiver of premiums 
and payments to the Insured shall not affect any other benefits or values granted 
under the conditions of the Policy, provided, however, as follows: 

“Should the Insured at any time thereafter, when required by the Company, 
(such requirement, however, not to be exacted more frequently than once a year) 
be unable to furnish due proof of the continuance of his right to the foregoing 
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benefits, the Company will discontinue the same and require the payment of any 
premiums which may thereafter become due under the conditions of the policy, 
but no reimbursements shall be required for any premiums waived or monthly 
payments made.” 

On’ May 3, 1932, through the accidental discharge of a shotgun, appellee was 
shot in his left hand and right foot. 

Upon the theory that such injury had caused the irrecoverable loss of the use 
of such hand and foot, appellee brought this suit to recover seven past-due 
monthly installments of $100 each, the statutory 12 per cent. penalty and attor- 
ney’s fee. 

The ‘first question submitted inquired whether on May 3, 1932, plaintiff suffered 
the irrecoverable loss of the use of his left hand. 

The second question made like inquiry concerning the right foot. 

[1] In this connection the court charged that the “irrecoverable loss of the 
use of a hand or a foot is the total permanent loss of the functions of said 
member to the extent that said member is of no practical use or benefit, without 
reasonable hope or expectation of regaining the use of such member.” 

An instruction requested by defendant was given which reads: “In connection 
with Questions 1 and 2 you are instructed that the phrase ‘irrecoverable loss of 
the use’ means whether the member is so injured that there is no reasonable 
probability that the member will ever be of any practical use. If the member 
is so injured, there is such irrecoverable loss of the use. but if it is not so injured, 
then there is no such loss of the use.” 

30th of the questions stated were answered in the affirmative. 

The third question inquired what would be a reasonable attorney's fee for 
the institution and prosecution of plaintiff’s claim upon the policy. This was 
fixed at $1,500. In connection with this question, the court charged: “That 
you may take into consideration the nature and character of such services, the 
amount involved, the interest at stake, the services performed, the length of time 
occupied in the performance of such services.” 

Judgment was rendered in plaintiff's favor, finding he “suffered the irre- 
coverable loss of the use of one hand and one foot, to wit: his left hand and 
right foot, on the 3rd day of May, A. D. 1932,” and awarding recovery of the 
monthly payments sued for, with 12 per cent. penalty and attorney’s fee of $1,500 
to be taxed as costs. 

Our conclusions disposing of the questions raised will be briefly stated. 
Extended discussion is regarded as unnecessary. 

The court’s definition of irrecoverable loss of the use of a hand or foot, in 
connection with the charge requested by defendant, is correct. Citizens’ M. L. I 
Ass’n v. Kennedy (Tex. Civ. App.) 57 S. W.(2d) 265; Modern Order of Prae- 
torians v. Taylor, 60 Tex. Civ. App. 217, 127 S. W. 260; Brotherhood, etc., v. 
Britton (Tex. Civ. App.) 292 S. W. 286, 287; United States v. Clapp (C. C. A.) 
63 F.(2d) 793. 

It is not objectionable as being upon the weight of the evidence. Charges 
general in their nature and undertaking to instruct the jury as to the law arising 
upon the facts are improper in special issue submissions, but the definition given 
cannot properly be regarded as of such nature. Missouri, K. & T. Ry. Co. v. 
Long (Tex. Com. App.) 299 S. W. 854. 


[2] The testimony of plaintiff and Drs. Mason and Clark is ample to show 
an irrecoverable loss of the use by plaintiff of his left hand and right foot. as 
the term was defined by the court. It is true there is testimony by other medical 
experts that the functions of such members have not been entirely destroyed, 
and there is a chance of saving the same so they will be of some use, but such 
testimony presented only an issue of fact for the jury’s determination which was 
resolved in the plaintiff's favor. The finding made is controlling in the state of 
the evidence. 


[3] Complaint is made of that portion of the judgment adjudging plaintiff had 
suffered the irrecoverable loss on May 3, 1932, of the use of one hand and one 
foot. Error is also assigned to the refusal to incorporate in the judgment a4 
provision that it was without prejudice to the rights of the defendant in any 
future litigation and protecting defendant in its right to discontinue payments 
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should plaintiff in the future be unable to furnish due proof of the continuance 
of his right to the monthly payments. 


The basic issue in the case as made by the pleadings and evidence and upon 
which the rights of the parties depend is whether the plaintiff has suffered the 
irrecoverable loss of the use of one hand and one foot. The plaintiff’s right 
to recover the sums sued for depends upon an affirmative showing that he has 
suffered such loss. It was proper to expressly adjudicate the controlling issue 
in the case, though, in truth, it added nothing to what would have been the legal 
effect of a judgment simply awarding a recovery of the sums sued for. A judg- 
ment of the latter nature by necessary implication would have been res judicata 
of the issue of irrecoverable loss. Great Southern L. I. Co. v. Johnson (Tex. 
Com. App.) 25 S. W.(2d) 1093, 1094; Beasley v. Pacific M. L. I. Co., 158 Tenn. 
346, 13 S. W.(2d) 330. 

[4,5] And we are of the further opinion the court properly refused to 
sicorporate a no prejudice provision in the judgment, thus leaving undertermined 
ihe controlling issue in the case permitting future litigation over the same. 

It has been established by judicial decree the plaintiff has suffered the irre- 
coverable loss alleged. Under the terms of the policy and the fact thus estab- 
lished, he is entitled to payments of $100 per month as long as he lives and to 
be relieved of the payment of future premiums. The provision of the policy, 
giving defendant the right to discontinue such payments in the event plaintiff 
should be hereafter unable to furnish due proof, can have no proper application 
where the issue of an irrecoverable loss has been judicially ascertained and 
established. 

In this connection, appellant refers to the cases above cited, but they do not 
‘nvolve the question here presented. Neither of such cases determine whether 
a uonprejudice provision should or should not have been incorporated in the judg- 
ment. The question involved in those cases was that of res judicata. 


In Southern Casualty Co. v. Morgan (Tex. Civ. App.) 299 S. W. 476; Id. 
‘Tex. Com. App.) 12 S. W.(2d) 200; Id. (Tex. Com. App.) 16 S.W.(2d) 533, 
tle question arose under the Workmen’s Compensation Act, and for this reason 
it has no present application. The other authorities cited deal with the law of 
res judicata, which is not the question here presented. 

[6] The assignment questioning the validity of the Texas attorney’s fee 
and penalty statute (article 4736, R. S., as amended by Acts 1931, c. 91, § 1 
{Vernon’s Ann. Civ. St. art. 4736]), upon the ground that it violates the due 
process and equal protection clauses of the Federal Constitution (Amend. 14), is 
overruled. Fidelity M. L. Ass’n v. Mettler, 185 U. S. 308, 22 S. Ct. 662, 46 L. 
Fd. 922: Union C. L. & I. Co. v. Chowning, 86 Tex. 624, 26 S. W. 982, 24 L. R. 
A. 504; Manhattan L. I. Co. v. Cohen (Tex. Civ. App.) 13% S. W. 51. 

[7, 8] The statute in question was amended in 1931 by adding the following: 
“Such attorney fee shall be taxed as a part of the costs in the case. The Court 
in fixing such fees shall take into consideration all benefits to the insured incident 
to the prosecution of the suit, accrued and to accrue on account of such policy.” 
(Vernon’s Ann. Civ. St. art. 4736.) 

It is urged that, since the statute provides that the attorney’s fee shall be 
taxed as costs and fixes no amount, it is, so far as concerns attorney’s fees, too 


indefinite, and for that reason invalid; also that a matter of costs is not a proper 
subject for submission to the jury. 

The attorney’s fees are not to be regarded as costs in the ordinary sense of 
the small fees allowed court officers. People of Sioux County v. National S. 
Co., 276 U. S. 238, 48 S. Ct. 239, 72 L. Ed. 547: Missouri State L. I. Co. v. 
Jones, 290 U. S. 199, 54 S. Ct. 133, 78 L. Ed. , decided December 4, 1933. 

The amount to be allowed as attorney’s fees was a proper matter for 
submission to the jury. Connecticut G. L. I. Co. v. Bertrand (Tex. Civ. App.) 
47 S.W.(2d) 631: Id. (Tex. Com. App.) 65 S.W.(2d) 279. 

The objection that the statute, for the reason indicated, is too indefinite to 
he valid, is regarded as without merit. | 

[9] Nor do we regard as tenable the position taken by appellant that the 
statute, because of the amendment of 1931, cannot constitutionally be made appli- 
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cable to the present case. Funkhouser v. J. B. Preston Co., 290 U. S. 163, 
54S. Ct. 134, 78 L. Ed. —, decided December 4, 1933. 

Under the authority of the cases cited, the amendment is not to be regarded 
as impairing the contractual obligation of appellant. 

|10] To the charge given in connection with the issue of attorney’s fees, 
appellant objects upon the ground that it allows a double recovery and includes 
elements which are not proper. The charge in question is quoted above. It is 
not subject to the criticism made. 

The ruling upon evidence complained of under points of error 7, 8, and 9 
presents no error. The evidence was properly admissible for the purpose to which 
it was limited by the court at the time of its admission, and a supplemental 
charge given by the court limiting the effect of such evidence was correct and 
properly protected the appellant’s rights in the matter. 

[11, 12] There was no error in admitting the letter from appellee’s attorneys 
to appellant demanding payment and appellant’s reply thereto. The letter to 
appellant was admissible as a predicate for the recovery of the statutory penalty 
and attorney’s fees. Appellant’s reply was admissible to show receipt of such 
demand and refusal to pay. Such reply was not an offer to compromise as appel- 
lant asserts. On the contrary, it repudiated liability. 

Other rulings upon evidence are complained of. They are without merit 
and call for no discussion. 

[13-15] The only other question in the case arises upon the claim that the 
allowance of $1,500 as atorney’s fee is execessive. Two members of the bar tes- 
tified concerning this matter. One of them expressed the opinion that $1,500 to 
$2,000 would be a reasonable fee for representing the plaintiff in the suit. The 
other attorney fixed $750 cash as a reasonable fee. In considering this question, 
this court is not bound by the direct testimony upon the issue, but we may 
“view the matter in the light of the testimony, the record before them, the 
amount in controversy, and their own common knowledge and experience as 
lawyers and judges.” Southland L. I. Co. v. Norton (Tex. Com. App.) 5 S.W. 
(2d) 767, 769. 

The amount in controversy involves more than the seven monthly payments 
sued for and penalty thereon, for the judgment is res judicata of the disability 
claimed by plaintiff and of his right to the monthly payments in the future 
as provided by the policy. 

This court is always reluctant to interfere with a jury’s finding upon an 
issue of fact, and the majority of the court see no occasion to interfere with 
the finding fixing $1,500 as a reasonable fee. The writer inclines to the view 
that $1,000 would be an ample fee and a remittitur of $500 should be required, 
but he will not dissent from the holding of the majority that we should not 
interfere with the finding of the jury upon the issue. 

Affirmed. 


METROPOLITAN LIFE INS. CO. v. TESSIER. No. 2964. 
Court of Civil Appeals of Texas. El Paso. March 8, 1934. 
Rehearing Denied April 5, 1934. 
70 Southwestern Reporter (2d) 209. 
1. INSURANCE. 

Temporary employment by Civilian Conservation Corps held not “occupation,” 
“trade,” or “profession” so as to be conclusive of insured’s physical ability to 
perform work for compensation or profit, within meaning of group life policy 
providing total and permanent disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. : 

Mere amputation of insured’s right foot three inches above ankle held 
not to show “total and permanent disability” within disability provision of group 
life policy. gue icone , aor 

“Total” disability is in contradistinction to “partial” disability, and the 
one cannot by mere construction be made to cover the other. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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Appeal from County Court at Law, El Paso County; John M. Worrell, 
Judge. 

Action by Ronald Stewart Tessier against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed and rendered. 

A. D. Morton and H. D. Stringer, both of El Paso, for appellant. 

M. Scarborough and Potash & Cameron, all of El Paso, for appellee. 

WALTHALL, Justice. 

In December, 1923, appellant, Metropolitan Life Insurance Company, issued 
to the Southern Pacific Company, a group life insurance policy providing group 
insurance on the employees of such company and its subsidiaries. The policy 
provided that all premiums thereon should be paid by the Southern Pacific Com- 
pany, to the said insurance company issuing the policy, and that a certificate 
showing the insurance protection to which each employee is entitled would be 
issued, and that such insurance should be in force only until the end of the 
month in which employment terminated; the policy provided that certain benefits 
would be paid to any employee insured thereunder, who “has become totally 
and permanently disabled as the result of bodily injury or disease so as to be 
prevented thereby from engaging in any occupation and performing any work 
for compensation or profit.”. The certificate issued under said policy (and 
to Tessier in this case) provided: 

“Any employee shall be considered as totally and permanently disabled who 
furnishes due proof that as a result of bodily injuries suffered, or disease con- 
tracted while his insurance was in force and prior to his sixtieth birthday, he 
is permanently, continuously and wholy prevented thereby from performing any 
work for compensation or profit.” 

Appellee, Tessier, brought this suit against appellant, Metropolitan Life 
Insurance Company, on a group insurance policy issued to his employer, Texas 
& New Orleans Railroad Company, a subsidiary of the Southern Pacific System, 
to recover the certain benefits provided to be paid as such employee under 
said policy. He alleged that within the times mentioned in the insurance policy, 
by reason of an accident while working for the Texas & New Orleans Railroad 
Company, he had to have his foot cut off three inches above the ankle, and 
that by reason thereof he was totally and permanently disabled, within the terms 
and provisions of the policy. 

Appellant answered by general denial, stated that it had issued group insur- 
ance as above, and specially denied that appellee had suffered total and permanent 
disability within the purview and meaning of the policy. 

The case was submitted to a jury on special issues and on the jury’s findings 
the court entered judgment for appellee for the then accrued payments under 
the policy. The court overruled appellant’s amended motion for a new trial, and 
appellant duly prosecutes this appeal. 

Opinion. 

At the close of the evidence appellant submitted a special charge requesting 
the court to instruct a verdict in its favor on the ground that the undisputed 
evidence showed that appellee was not totally and permanently disabled within 
the meaning of the policy. The court refused appellant’s request for peremptory 
instruction and submitted the issue to the jury and appellant submits error. 

\ppellant also duly filed motion for judgment non obstante veredicto, and 
set up as ground in its amended motion for new trial, that there was no evidence 
to sustain the jury’s finding No. 4, to the effect that as a result of the injury to 
lus right leg, appellee became totally and permanenly disabled so as to be pre- 
vented from engaging in any occupation and performing any work for compen- 
sation or profit. 

We will discuss these issues together. 

The evidence showed Tessier to be twenty-five years of age; had studied up 
to the senior year in high school; had a year in the school of mines, a part of 
the Texas University; other than the injury to his leg he had been in good 
health, a strong, healthy man; about five feet ten and one-half inches in height, 
and weighs about 170 pounds; has a good mind. Prior to the accident he had 
been employed by the Texas & New Orleans Railroad Company for about 
two years in the bridge and building department and that while so employed 
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had his foot run over by a box car and as a result of such injury it was 
necessary to have his right foot amputated three inches above the ankle. He 
was in the hospital some three weeks, was then confined to his bed for some six 
weeks; was on crtuches for about four months and then secured a wooden leg, 
or reducing peg (as appellee expressed it). 

[1, 2] Other than the amputation of the leg, the evidence does not show 
that appellee sustained any injury resulting therefrom or lack of capacity to work 
from the accident. In addition to bridge and building, the evidence shows that 
appellee had done some work in house painting and as automobile machinist. 
For about a week before the trial of this case appellee, after a physical exam- 
ination, had been enlisted “on special dispensation,” in the Civilian Conservation 
Corps, engaged in the federal reforestation program, at a compensation of $30 
per month. The Civilian Conservation Corps seems to be a project of the 
United States government instituted for the purpose of relieving unemployment 
and giving men an opportunity to obtain the bare necessities of life. Such em- 
ployment evidently is temporary, and is not an occupation, trade, or profession, 
within the contemplation of the policy or the certificate as a sufficient test or 
conclusive of one’s physical ability to perform work for compensation or profit. 
As said by appellee, the amputation of the leg three inches above the ankle, is 
a permanent injury. But the provision of liability in the policy is conditioned 
upon the result of such injury as incapacitating appellee from performing any 
work for compensation or profit. The evidence shows only the injury, the ampu- 
tation of the leg three inches above the ankle. The fact that appellee looked 
for jobs and found none is no evidence that he would not have been able to 
perform the job had he found one. 

That the amputation of the leg, the extent of the injury shown by the evi- 
dence, totally and permanently disables appellee from engaging in any occupation, 
and from performing any work for compensation or profit, while a most unfor- 
tunate and irreparable loss, would be contrary to our common observation and 
experience, and a conclusion as to a result from such injury, without any evi- 
dence to support such conclusion. As said by Judge Sibley, Circuit Judge of the 
Circuit Court of Appeals, Fifth Circuit: 

“It is common knowledge, that a man with only one arm or leg, if not 
otherwise incapacitated, may do much valuable work and engage in many gain- 
ful occupations.” Metropolitan, etc. v. Foster, 67 F.(2d) 264, 266. 

Appellant and appellee each refers us to the case of Metropolitan Life Insur- 
ance Company v. Barela (Tex. Civ. App.) 44 S.W.(2d) 494, as in point in the 
instant case. It may be in point as to some of the definitions discussed in that 
case, but we think it is not in point on the facts now under consideration, that is, 
whether there was any evidence to justify the submission of the issue of incapacity 
to the jury. In that case after Barela, an employee in the railroad machine shops, 
as a machine helper, had recovered from the injury to his hand which liad been 
partly amputated, he returned to his former employment and worked, more or 
less handicapped and with some difficulty, for two years, and received wages, and 
was let out only when the railroad company reduced its force by reason of. the 
depression. Here the evidence does not show any effort of appellee to perform 
any character of labor and was hindered by reason of his incapacity to work. 

As we construe the policy requiring payment for total disability, it is an 
insurance, not against loss of income, but against loss of capacity to work for 
compensation or profit. 

The policy here insures against permanent and total loss of capacity. “Total” 
disability is in contradistinction to “partial” disability. The one cannot, by mere 
construction, he made to cover the other. 

Other propositions suggest error occurring on the trial, but the view we take 
of the evidence, as above expressed, renders unnecessary a discussion of them. 

The case is reversed and here rendered for appellant. 

On Amended Motion for Rehearing. 


Appellee submits that this court erred in holding, as a matter or law, that 
appellee was not totally and permanently disabled. The suggestion is, as we under- 
stand it, that the jury having found total and permanent disability, this court 
is bound by the verdict of the jury. As we said in the opinion, “other than the 
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amputation of the leg, the evidence does not show that appellee sustained any 
injury resulting therefrom or lack of capacity to work from the accident.” We 
also said that to hold that total and permanent disability would result from the 
amputation of the leg alone would be contrary to our common observation and 
experience and a conclusion as to a result without evidence to support it. Should 
the rule be as suggested by appellee, it would be necessary only to show the 
loss of the leg, and the result of total disability would follow as a matter of 
law, and this court would be bound by the finding. 

The Supreme Court in Choate v. Ry. Co., 90 Tex. 82, page 88, 36 S. W. 
247, 37 S. W. 319, on motion for rehearing, discusses the question presented. We 
refer to the case: also Nations v. Miller (Tex. Civ. App.) 212 S. W. 742; Texas 
& Pacific Ry. Co. v. Rodgers et al. (Tex. Civ. App.) 42 S.W.(2d) 486: Clem 
v. Fulghum (Tex. Com. App.) 58 S.W.(2d) 15. 

\We do not think we are in conflict with Great S. L. I. Co. v. Johnson (Tex. 
Civ. App.) 294 S. W. 675, or Amarillo Mutual Benev. Ass’n v. Franklin (Tex. 
Com. App.) 50 S.W.(2d) 264. In the cited cases the evidence went far beyond 
the fact of the injury. In the Johnson Case the evidence showed and the court 
said the fact that Johnson had made a long, continuous effort to earn compensa- 
tion and to engage in a gainful occupation was a complete demonstration of his 
inability to do so. Here there was no effort of any kind of labor shown, nor 
evidence that the sole loss of the leg would wholly disable appellee. 

The motion is overruled. 


METROPOLITAN LIFE INS. CO. v. WORTON. No. 12918. 
Court of Civil Appeals of Texas. 
Fort Worth. 
Jan. 13, 1934. 
Rehearing Denied Feb. 24, 1934. 
70 Southwestern Reporter (2d) 216. 
1, INSURANCE. 

In action on total disability clause of group policy, evidence supported jury’s 
findings that insured became totally disabled as result of injury or disease, that 
disability existed continuously from date thereof, and that it was permanent. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Where employee group policy was executed in New York, but certificate of 
insurance was delivered to employee and premiums were collected in state, con- 
tract was governed by laws of state and insured was entitled to penalty and attor- 
ney’s fees, though New York laws did not authorize them (Vernon’s Ann. Civ. St. 
arts. 4736, 5054). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from District Court, Wichita County: W. W. Cook, Judge. 

\ction by William T. Worton against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Leake, Henry & Young, of Dallas, for appellant. 

Grindstaff, Zellers & Hutcheson, of Weatherford, for appellee. 

DUNKLIN, Justice. 

_ The Metropolitan Life Insurance Company has appealed from a judgment in 
favor of Wm. T. Worton based on policies of insurance, described in the state- 
meut of facts agreed on by counsel for both parties on the trial of the case, and 
which is as follows: 

_ “The plaintiff and defendant agree in open court that the certificate sued upon 
in this case is based upon a certain group policy of insurance between the Standard 
Oil Company of New York, and Metropolitan Life Insurance Company, having a 
permit to do business in Texas, both being New York Corporations; that said group 
policy of insurance was applied for, issued and delivered within the State of New 
York, and that the laws of the State of New York do not provide for penalties or 
attorneys’ fees, said policy covering among other companies the employees of 
Magnolia Petroleum Company, it being the contention of the plaintiff in this case, 
however, that said policy is subject to the laws of the State of Texas regarding 
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penalties and attorneys’ fees; it is further agreed between the parties hereto that 
said group policy of insurance may be considered as introduced in evidence upon 
the trial of said cause; it being further agreed that said group policy of insurance 
does not conflict with, or contradict the terms of the certificate sued upon in 
this case, which was issued to W. T. Worton; said group policy of insurance also 
containing a provision regarding total of permanent disability along the lines of, 
and not conflicting with or contradicting said certificate; it is further agreed be- 
tween the parties hereto that the Magnolia Petroleum Company is a subsidiary of 
the Standard Oil Company of New York. 

“It is further agreed between plaintiff and defendant herein that proof of 
claim under the terms of said certificate were received by the defendant, Metro- 
politan Lifé Insurance Company, on March 5th, 1932, and that Metropolitan Life 
Insurance Company filed a refusal to pay said claim, and that said claim was duly 
made in the manner and within the time provided by said group policy, and said 
certificate was based upon a claim of total and permanent disability, as alleged 
to have occurred to the plaintiff on or about the 25th day of January, 1932. That 
demand was duly made for payment under the provisions of said policy and cer- 
tificate, and payment thereof was refused by the defendant. 

“Tt is agreed that the amount of insurance involved in this suit is the sum of 
One Thousand Six Hundred ($1,600.00) Dollars which would be the amount due 
in case of total and permanent disability, payable as indicated in the certiticate 
herein sued upon, at the rate of $28.80 per month. 

“It is agreed that in the event of the finding of total and permanent disability 
by the jury, that the Court should hold that the plaintiff is entitled to attorney’s 
fees of $250.00, and it is agreed that that is a reasonable amount; subject, however, 
to the defendant’s claim that since this is a policy between two foreign corpora- 
tions, applied for and issued in the State of New York, which state does not sub- 
ject insurance companies to penalties or attorneys’ fees, and that no attorneys’ fees 
are due the plaintiff.” 

Both the group policy of insurance and the certificate of insurance issued to 
plaintiff were alleged in his petition, with a prayer for recovery thereon under the 
agreed facts. 

Plaintiff was awarded a recovery for $230.40 at the rate of $28.80 per month 
for a period of eight months, ending November 9, 1932, together with a penalty of 
$27.65 and attorneys’ fees in the sum of $250, making a total of $508.05; the stat- 
utory penalty and attorneys’ fees being claimed in his petition. 

[1] In answer to special issues the jury found that on or about January 25, 
1932, as a result of bodily injury or disease, plaintiff became totally disabled to 
perform manual labor; that such disability has existed continuously from that 
date; that it is permanent and will continue for the remainder of his life. 


The record shows that the plaintiff was discharged from service at the time 
other employees were being let out on account of the general depression in busi- 
ness, and it tends to show that he was let out on that account. However, according 
to the testimony of plaintiff, which is corroborated by the testimony of one phy- 
sician, he became incapacitated, to a substantial extent, to perform manual labor, 
which was necessary to his support, after his discharge, according to the test of 
total incapacity announced in Commonwealth Bonding & Casualty Ins. Co. v. 
Bryant, 113 Tex. 21, 240 S. W. 893, even though it could be said that he was not 
so disabled at that time; such incapacity resulting from the impairment of vision 
in both eyes on account of physical injury to one, and partial facial paralysis from 
injury to his head, causing impairment of the use of other members of his body, 
including his ears and an arm. Hence, we overrule appellant’s contention that the 
foregoing findings of the jury are without sufficient support in the evidence to 
serve as a basis for the judgment rendered. 

|2| The further contention is made that since the group policy of insurance 
was executed in the state of New York and was a necessary part of the certificate 
of insurance issued to the plaintiff, the contract of insurance would be governed 
by the laws of New York, under which the penalty and attorney’s fees awarded to 
the plaintiff were not recoverable, and therefore article 4736, amended by_ the 
42d Legislature, c. 91, § 1 (Vernon’s Ann. Civ. St. art. 4736), and article 5054, 
Vernon's Texas Civil Statutes, allowing such relief, could not be given effect. 
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The decision relied on most strongly by appellant was Etna Life Insurance 
Co. v. Dunken, 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342. The policy there sued 
on was issued in Texas in accordance with the right given the insured in the orig- 
‘nal policy which had been executed in the state of Tennessee, and the Supreme 
Court held that the laws of Tennessee, which did not provide for penalities and 
attorneys’ fees for failure to pay the policy when due would control to the exclusion 
of the Texas statutes allowing such. We do not believe that decision to be in point 
here. The group policy referred to in this case did not of itself insure the plaintiff 
or any other employee of the Standard Oil Company or any of its subsidiaries. It 
was a contract that it would insure such employees upon application made there- 
for by their employers. Prior to the date plaintiff in the case received the cer- 
tificate of insurance sued on, he was not a beneficiary under the group policy. 

The group policy furnished the consideration supporting the contract of the 
insurance company with the employer to insure the latter’s employees when re- 
quested so to do. It was the primary basis of the certificate of insurance in favor 
of the plaintiff, and to that extent a part of that contract, as held by the Commis- 
sion of Appeals in Wann v. Metropolitan Life Ins. Co., 41 S.W.(2d) 50. But the 
certificate of insurance issued to the plaintiff embodied a separate and additional 
contract with plaintiff only, who was made the sole beneficiary of the insurance 
stipulated, and upon the sole consideration of his agreement to pay the monthly 
premiums accruing at maturity. That certificate of insurance was delivered to the 
plaintiff in Electra, Tex., where he was employed and where the premiums were 
collected by the insurance company while it was doing business in the state of 
Texas under a permit granted by that state and was governed by the laws of 
Texas. Cunningham y. Great Southern Life Ins. Co. (Tex Civ. App.) 66 S.W. 
(2d) 765. 

\rticle 5054, Vernon’s Tex. Civ. Statutes, reads as follows: “Any contract of 
insurance payable to any citizen or inhabitant of this State by any insurance com- 
pany or corporation doing business within this State shall be held to be a contract 
made and entered into under and by virtue of the laws of this State relating to 
insurance, and governed thereby, notwithstanding such policy or contract of in- 


surance may provide that the contract was executed, and the premiums and policy 
(in case it hecomes a demand) should be payable without this State, or at the home 
office of the company or corporation issuing the same.’ 

We therefore hold that the court did not err in awarding the penalty and at- 
torney’s fees sued for. 


The judgment of the trial court is affirmed. 


BANK SAV. LIFE INS. CO. v. MILAN. No. 9197. 

Court of Civil Appeals ot Texas. San Antonio. Dec. 6, 1933. 
Rehearing Granted in Part and Overruled in Part Jan. 24, 1934. 
Rehearing Granted March 7, 1934. 

70 Southwestern Reporter (2d) 294. 

INSURANCE. 

Where insured furnishes proof of disability which shows on its face that 
insurer is not liable therefor, insurer has right to rely upon such sworn state- 
ment unless it is withdrawn, corrected, contradicted, or explained, which can- 
not ve done for first time upon trial of action on policy. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

2. INSURANCE. 

In action for disability benefits under life policy, insurer eld not precluded 
from relying upon insured’s statement that disability occurred prior to life of 
policy because not specially pleaded, where insured pleaded provisions of policy 
and his compliance therewith, and insurer by general denial placed all of such 
matters in issue. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE. 

Life policy which provided, as condition of waiver of payment of premiums 
upon insured’s disability, that proof of disability should be furnished before 
default in payment of premiums, held canceled by insured’s failure to furnish 
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proof of disability arising from causes originating since issuance of policy, or 
to keep premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

Insured could not maiitain that, insurer having denied liability for disability 
benefits, proof of liability was unmaterial, where insurer had in its possession 
sworn statement of insured showing that insurer was not liable under policy, 
and made it clear that in denying liability insurer was relying upon such state- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from District Court, Cameron County; A. M. Kent, Judge. 

Action by William C. Milan against the Bank Savings Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed, and judgment rendered for defendant. 

Seabury, George & Taylor, of Brownsville, and Harry W. Frazee, of Law- 
rence, Kan., for appellant. 

Adams & Glass, of Harlingen, for appellee 

Murray, Justice. 

Appellee, William C. Milan, instituted this suit against the Bank Savings Life 
Insurance Company, of Topeka, Kan., appellant, to recover disability benefit in 
the sum of $100 per month, under a policy issued by the appellant to appellee, 
on January 5, 1928. A trial before the judge, without a jury, resulted in a judg- 
ment for Milan, and the insurance company has perfected this appeal. 

There was no controversy in the trial court as to the issuance of the insur- 
ance policy, nor as to its provisions. The policy contained, among others, the 
following provisions : 

“Waiver of Premium and Monthly Income Disability Benefits. The Com- 
pany will grant the Disability Benefits stipulated below upon receipt at its 
Home Office, during the lifetime of the Insured and before default in the pay- 
ment of any premiums, of due proof that the Insured, prior to the anniversary 
of the date hereof nearest the sixtieth anniversary of his birth, has become wholly 
disabled by bodily injury or dsiease from causes originating after this policy 
shall have gone into effect, so that he is and presumably will be permanently, 
continuously and wholly prevented thereby from performing any work for 
compensation or profit or following any gainful occupation, and that such dis- 
ability has existed continuously for not less than ninety days prior to the furnish- 
ing of such proof; Provided, that such disability shall not result directly or 
indirectly, or wholly or partially, from riding or being in or upon or using any 
aerial or submarine device or conveyance; nor from engagement or participation 
in any branch of military or naval service in time of war. The total and irre- 
vocable loss of the entire sight of both eyes, the severance of both hands or both 
entire feet, or similar loss of one hand and one foot shall be considered as total 
and permanent disability within the meaning of this provision. In connection 
with such proof, the Company shall have the right and opportunity to examine 
the person of the Insured. ; 

_ “Waiver of Premiums. The Company will waive the payment of any pre- 
miums becoming due afte: approval of such proof. Any premium falling due 
prior to receipt of said proof is payable in accordance with the terms of the 
policy, but if due after receipt of said proof, will be refunded. 

“Monthly Income to Insured. In addition to the above benefits, the Com- 
pany will pay to the Insured the sum of $100.00 on the first day of each month 
during the continuance of the -said total disability. The first monthly payment 
shall accrue on the first day of the calendar month following the date of receipt, 
as hereinbefore provided, of such due proof. If there be any indebtedness on 
the policy, the interest thereon shall be deducted from the monthly payments. 

“Any monthly payments accruing before the Company approves the proof of 
disability shall be paid immediately upon approval of such proof with interest at 
5% per annum from date of accrual.” 

Appellee pleaded in his petition the above provisions and his compliance with 
same. Appellant's answer consists of a general demurrer and a genial denial 

In compliance with the provisions of his policy, appellee executed a sworn 
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statement on January 29, 1932, claiming total disability, and in giving full details 
of the cause of his disability stated that it was caused by exposure during the 
World War, resulting in iung trouble. If this be true it is apparent that his 
disability arose from causes which did not originate after the policy was issued. 
There was considerable corirespondence between the parties. On March 3, 1932, 
ippellant wrote to Lennox & Lennox, lawyers representing appellee at that 
time, and made it very clear that one of the reasons appellant was denying 
liability was that appellee’s sworn statement disclosed the fact that his disability 
arose from causes which existed prior to the issuance of his policy. 

Appellee never at any time withdrew, corrected, contradicted, or explained 
this statement before the trial of his cause. It is not contended by appellee that 
the provision of his policy which required him to furnish this statement showing 
that his disability was the result of causes originating after the issuance of the 
policy was invalid or void from any reason whatsoever. 

Appellee does make thc contention that if the proof furnished by him was 
defective it was the duty of the insurance company to notify him of such defect 
and thus give him an opportunity to cure the defect. In this contention appellee 
is no doubt correct, but in this case the proof of disability was not defective: 
it was complete in every respect; however, it affirmatively showed that appellant 
was not liable under the policy for such disability. 

[1] It is settled law that where the assured furnishes proof of disability 
which shows on its face that the insurance company is not liable for such dis- 
ability, the insurance company has a right to rely upon such sworn statement, 
unless it is withdrawn, corrected, contradicted, or explained, and this cannot 
be done for the first time upon the trial of an action on the policy. 29 C. J. 280; 
U.S. Health & Accident Company vy. Jolly (Ky.) 101 S. W. 1179; Carland vy. Gen. 
A. F. & L. Assur. Corp., 122 Ark. 468, 183 S. W. 965. 

[2] Appellee further contends that this matter, not being specially pleaded 
‘by appellant, it is not a position to base its defense upon this proposition. 
We disagree with this contention. Appellee pleaded the provisions of the policy 
and his compliance with the same. Appellant's general denial placed all of these 
matters in issue. As a matter of fact appellant was able to develop upon the 
cross-examination of appellee that he had executed this sworn statement showing 
that the insurer was not liable to him for his disability under the terms of the 
policy. The trial court granted appellee judgment for his disability, together 
with a penalty of 12 per cent. and attorney's fees in the sum of $750, in the 
tace of the fact that ian ant was doing what it had a clear right to do under 
the terms of its policy and the sworn statement of appellee. 

[3] The record further shows that appellee has defaulted in the payment of 
his premiums and permitted his policy to be defaulted for such nonpayment, 
without ever having furnished appellant a statement in any way showing it to 
be liable under the policy for his disability. The policy provides that such 
proof must be furnished before default in payment of premiums. The policy is 
now canceled by reason of appellee's failure to either furnish proof of disability 
arising from causes originating since the issuance of his policy, or to keep his 
premiums paid. 

[4] Appellee makes the contention that appellant having denied liability, 
proof of liability is of no importance and that he may maintain this suit on this 
theory alone. This might be true under some circumstances, but not where a 
company has in its possession a sworn statement: of the assured showing the 
insurer not to be liable under the terms of the policy and makes it clear that in 
denying liability it is relying upon such statement. The assured cannot establish 
the liability of the insurer until such statement is either withdrawn, corrected, 
contradicted, or explained, and this cannot be done for the first time at the trial 
ot an action on the policy. It is apparent that it would be unjust to cast the 
insurer in the payment of heavy penalties and attorney fees for denying liability, 
when such denial is based upon the uncontradicted or unexplained sworn state- 
ment of the insured himself. 

For the reasons above set out the judgment of the trial court is reversed, 
and judgment here rendered in favor of appellant. 

On Motion for Rehearing. 

We have conclded that we were in error in holding under the facts in this 

case that the policy had become canceled for nonpayment of premiums. 
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It seems to be settled law in this state that under a policy containing pro- 
visions similar to those in this policy, the waiver of premiums dates from the 
time the insured becomes totally disabled and not from the date that the proof 
is received and approved by the insurance company. State Life Ins. Co. y. 
Barnes (Tex. Civ. App.) 58 S.W.(2d) 189, and authorities there cited. 

Under the above authorities we hold that this policy is not barred and 
canceled for nonpayment of premiums. This being true, judgment should not 
have been here rendered, but the cause should have been remanded for another 
trial. 

That part of our fornier judgment which rendered judgment for appellant 
will be set saide, and this cause will be remanded for another trial. 

On Motion for Rehearing by Appellant. 

Upon further consideration of this case we have concluded that our first 
opinion makes the proper disposition of this cause, and that our opinion on 
appellee’s motion for a rehearing is not correct. 

Our attention is called to the fact that the language used in the policy 
involved in the Barnes Case, supra, is very different from that language con- 
tained in the present poiicy which deals with the waiver of premiums. In the 
Barnes Case it was held that the language was ambiguous and should be con- 
strued most favorably to the insured. We are not able to say that the language 
used in the present policy is ambiguous, but, on other hand, it is apt and unequiv- 
ocal and can only be construed as meaning that the insurance company agrees 
to waive all premiums becoming due after the receipt at its home office of due 
proof that the insured has become wholly disabled from causes originating after 
the policy had gone into effect. Walter v. Jefferson Standard Life Ins. Co.,, 
159 Tenn. 541, 20 S.W.(2d) 1038, 1039: New York Life Ins. Co. v. Farrell ( Ark.) 
63 S.W.(2d) 520; 24 Tex. Jur. p. 862, § 138; Hanson v. Northwestern Mutual 
Life Insurance Co., 229 Ill. App. 15; Wick v. Western Union Life Ins. Co., 104 
Wash. 129, 175 P. 953; Bergholm v. Ins. Co., 284 U. S. 489; 52 S. Ct. 230, 76 
L,. Ed. 416. 

Appellant’s motion for a rehearing will be granted, and judgment remanding 
this cause will will be set aside, and judgment here rendered as ordered in our 
original opinion. 


THE MACCABEES v. HELTON et al. No. 7937. 
Court of Civil Appeals of Texas. Austin. March 28, 1934. 
Rehearing Denied April 18, 1934. 
70 Southwestern Reporter (2d) 354. 
1, INSURANCE. 

Insurer accepting premiums and dues on benefit certificate for several months 
after its supreme medical examiner knew of insured’s misrepresentations and 
after insurer had voted to expel insured from association held estopped from can- 
celing certificate because of misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

2. INSURANCE. 

_ Under benefit certificate, insured becoming permanently and totally disabled 
after one full year of continuous membership was entitled to payment notwith- 
standing disease or injury resulting in disability originated within one year after 
*ssuance of certificate. 

3enefit certificate provided for payment of sum specified in event of 

insured’s permanent and total disability after one full year of continuous 

membership. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Appeal from District Court, Coleman County; O. L. Parish, Judge. 

Action by The Maccabees against Lester Lee Helton and another, wherein 
the named defendant filed cross-action. From a judgment for the named defend- 
ant on the cross-action, plaintiff appeals. 

Affirmed. 

E. J. Jeffries, Jr., of Detroit, Mich., and E. C. Street, of Waco, for appellant. 

Baker & Baker and J. B. Dibrell, Jr., all of Coleman, for appellees. 
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LAMAR LIFE INS. CO. v. BAUER. No. 7947. 
Court of Civil Appeals of Texas. Austin. March 28, 1934. 
70 Southwestern Reporter (2d) 600. 
1. INSURANCE. 


In suit to cancel life policies on ground of suicide, evidence held sufficient to 
support verdict for beneficiary’s recovery, in view of presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. INSURANCE. ; ; 

Whether insured rancher’s death, resulting from discharge of target gun 
which insured often took with him in driving up stock, was result of suicide 
preventing recovery of face value of life policies, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from District Court, Llano County; Carl Runge, Judge. 

Suit by the Lamar Life Insurance Company against Bertha Bauer, in which 
defendant filed a cross-action. Judgment for defendant, and plaintiff appeals. 

Reversed, and cause remanded. 

Lawrence Bruhl, of Llano, and Seay, Seay, Malone & Lipscomb, of Dallas, 
for, appellant. 

Wilburn Oatman, of Llano, for appellee. 

Briair, Justice. 

Appellant, the Lamar Life Insurance Company, sued appellee, Mrs. Bertha 
Bauer, to cancel two policies of life insurance each for $1,000, issued by appel- 
lant upon the life of appellee’s husband, John William Bauer, and payable to 
appellee as beneficiary, alleging that the policies provided that if within two years 
from their date the insured met his death by suicide, appellant would be liable 
only for the return of the premiums paid; and that within the two-year period the 
insured met his death by suicide. Appellant tendered into court the premiums 
paid on the policies. Appellee answered, denying suicide, alleging that the insured 
met his death as the result of an accidental gunshot wound; and by way of 
cross-action pleaded the execution and delivery of the insurance policies, and 
prayed for judgment for their face value, with interest and statutory penalty 
and attorney’s fees. In answer to the sole issue submitted, the jury found that 
the insured did not meet his death by suicide; and judgment was accordingly 
tendered for appellee for $2,000, and costs of suit; hence this appeal. 

Appellant brings two questions for determination: (1) That the clear and 
convincing evidence showed that the insured committed suicide, and that the 
verdict of the jury was, therefore, contrary to the overwhelming preponderance 
of the testimony, and should be set aside and the cause remanded for a new 
trial: and (2) that the judgment should be reversed and the cause remanded 
because of the improper argument-of appellee’s counsel to the jury. 

[1, 2] We have reached the conclusion that the judgment must be reversed, 
Lecause of improper argument of appellee’s counsel to the jury; and we pretermit 
a detailed discussion of the evidence. Suffice it to say that the sole issue in the 
case was whether the insured met his death by suicide. The evidence was wholly 
circumstantial on the issue, and in view of the presumption against suicide, the 
evidence was sufficient to support the verdict. The deceased was in good health. 
His financial condition was good. He had no family troubles of any kind. He 
was a man of cheerful, jovial, and happy nature, in his sixties, and interested 
in the public affairs of his community, his church, and his lodge. He did his 
usual work the day before his death; rising as usual about 4 o’clock on the morn- 
ing of his death, he went to his garage near his home where a target gun was 
kept in the scabbard, swung to a saddle belonging to his son. At this hour of the 
morning, he often took the target gun along as he went in the pasture to drive 
up the stock. The saddle hung on the wall about three feet from the automobile 
in the garage. Insured was found dead on the running board of the automobile, 
leaning somewhat on the gun, which had an empty cartridge; and deceased had 
a bullet wound in his right temple, and the bullet was found just under the skin 
near the left ear. The son kept the gun loaded, and on his saddle, and used 
same while riding over the ranch of deceased. The gun was easy of trigger 
because of wear and long use. On two occasions it had cocked itself by being 
replaced in the scabbard: and on one occasion while in the scabbard the jar of 
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the horse under the saddle caused it to be discharged, and shot the horse in the 
leg. Near the point where the saddle hung in the garage were nail kegs, an old 
vise, a box of rasps, files, and horseshoes, a three-legged horseshoeing foot rest, 
and other junk, between which and the running board of the automobile deceased 
had to pass in going to and extracting the gun from the scabbard on the saddle; 
and deceased met his death on a dark morning, about 4:30 or 5 o'clock, on or 
near the running board of the car where he was found dead, but still warm. 
3l00d was spattered on the front fender and the running board back to where 
deceased was found. He was thought to have lived some thirty minutes after 
receiving his wound. The coroner investigated and returned a verdict of suicide. 
One witness testified that deceased told him that there should be some way to 
dispose of men who had reached his age. Shortly before his death deceased con- 
demned the action of a neighbor, who committed suicide, as cowardly. Manifestly, 
the issue of death by suicide was for the jury. 

[3] In his closing argument counsel for appellee made the following argu- 
ment to the jury: “These good people have worked hard to save and pay the 
premiums on these two thousand dollar policies, and have paid them: and now 
this big corporation comes into this court and asks you to pinch off a little two 
hundred and forty-six dollars and give it to this widow, and not only cheat her 
out of the two thousand dollars but humiliate and disgrace them by having you 
find that this man committed suicide. Are you going to take away from this 
widow and nine children the two thousand dollars which this insurance company 
honestly owes them and humiliate and disgrace them by finding that John Bauer 
committed suicide?” 

Appellant objected to the argument, on the ground that it was inflammatory 
and prejudicial. The trial court refused the request of appellant to instruct the 
jury to disregard the remarks of counsel. Arguments of this character have been 
uniformly held to constitute reversible error. The facts that appellee and her 
husband had worked hard to pay the premiums, and that appellant was “a_ big 
corporation,” were not involved and were not pertinent to the sole issue of 
suicide. Appellant had the right to litigate the suicide issue. There was 
no evidence that appellant wanted “to cheat her (appellee) out of the two 
thousand dollars.” Nor was there any evidence that appellant was trying 
to bring humiliation and disgrace upon appellee, by showing that deceased 
met his death by suicide. If deceased did commit suicide, appellant did not cause 
it; and it was manifestly inflammatory and prejudicial for counsel to charge 
appellant with seeking to humiliate and disgrace appellee by attempting to show 
that her husband committed suicide. The evidence was sharply conflicting on 
the issue. Galveston, H. & S. A. Ry. Co. v. Cooper, 70 Tex. 67, 8 S. W. 68: 
Galveston H. & S. A. Ry. Co. v. Kutac, 72 Tex. 643, 11 S. W. 127; Texas Cent. 
R..Co. v. Parker, 33 Tex. Civ. App. 514, 77 S. W. 42; Texas & St. L. R. Co. v. 
Jarrell, 60 Tex. 267: Miller v. Burgess (Tex. Civ. App.) 136 S. W. 1174; Home 
Life & Accident Ins. Co. v. Jordan (Tex. Civ. App.) 231 S. W. 802; Texas 
Central R. Co. v. Pledger, 36 Tex. Civ. App. 248, 81 S. W. 755; Clements v. 
Wright (Tex. Civ. App.) 47 S.W.(2d) 652. 

[4] The contention of appellee that no harmgul effect was shown to have 
resulted from the argument is not sustained. The rule is settled that if, under 
all the circumstances, there is any reasonable doubt of its harmful] effect, the 
improper argument constitutes ground for the reversal of the judgment. Bell v. 
Blackwell (Tex. Com. App.) 283 S. W. 765; Hubb Diggs Co. v. Bell (Tex. Civ. 
App.) 297 S. W. 682: Floyd v. Fidelity Union Co. (Tex. Com. App.) 24 
S.W.(2d) 363; Gulf, C. & S. F. Ry. Co. v. Carson (Tex. Civ. App.) 63 S.W.(2d) 
1096. 

The issue of whether deceased committed suicide depended solely upon cir- 
cumstantial evidence, and it is impossible to determine whether the improper 
argument to the effect that appellant was seeking to bring humiliation and dis- 
grace upon appellee by showing that her husband committed suicide, influenced 
the jury in finding that deceased did not suicide. It is manifest that the jury 
would not want to bring shame and disgrace upon appellee, and in argument 
counsel in effect told the jury that if they found deceased committed suicide, 
such finding would humiliate and disgrace her. Hunstock v. Roberts (Tex. Civ. 
App.) 65 S. W. 675. 
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While arguing the case to the jury, counsel for appellee placed the gun in 
the scabbard and in doing so cocked the gun; then he withdrew it and showed 
it to the jury. Appellant contends that: “Where the sole issue before the jury 
for determination was whether the death in question was due to suicide or to 
accident, and appellee’s contention and theory was that the gun with which 
deceased was shot had on previous occasions cocked itself upon being placed in 
the scabbard, it was reversible error for appellee’s counsel, in his argument to 
the jury, to take the gun, and, by placing it in a different condition from that 
which the evidence showed it had been in on the previous occasions about which 
testimony had been offered, to physically shove it into the scabbard in such 
changed condition and thus cock it, and then withdraw it and exhibit it to the 
jury as being cocked.” 

The bill of exception shows that the gun had been slightly unbreached or 
unlocked by counsel, and was in a different condition from that in which the 
witness said he placed it in the scabbard. It is usually held that where experi- 
inents or demonstrations are offered in evidence, the same should he made under 
substantially similar conditions as they existed on the previous occasion about 
which the evidence had been offered. We would not hold, however, that this 
demonstration standing alone would be sufficient to reverse the case. Appellant 
made several demonstrations under admitted different conditions before the jury, 
at which time the gun did not cock; and it is extremely doubtful whether the 
jury were in the least influenced by the fact that the gun cocked when being 
placed in the scabbard in an admittedly different condition than on the occasions 
inquired about. The trial court instructed the jury to disregard the demonstration 
made by counsel, and no doubt it will not occur on another trial. 

The judgment of the trial court is reversed, and the cause remanded. 

Reversed and remanded. 


METROPOLITAN LIFE INS. CO. v. RUSSELL. No. 2974. 
Court of Civil Appeals of Texas. El Paso. March 29, 1934. 
Rehearing Denied May 3, 1934. 
70 Southwestern Reporter (2d) 656. 
INSURANCE. 

In suit on group policy providing for its discontinuance upon termination 
of employment, but that lay-off three months or less should not be considered 
termination of employment, evidence that lay-off of railroad telegrapher was not 
to continue for longer than three months, during which period he died, held 
insuficent for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from District Court, El Paso County; P. R. Price, Judge. 

Suit by Mary A. Russell against the Metropolitan Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals and plaintiff cross- 
appeals. 

Reversed and rendered. 

R. A. D. Morton and H. D. Stringer, both of El Paso, for appellant. 

John T. Hill, of El Paso, for appellee. 

Hiccins, Justice. 

This is a suit by Mary A. Russell, the surviving wife of William L. Russell, 
deceased, against the Metropolitan Life Insurance Company, to recover upon a 
policy of group life insurance issued to the Southern Pacific Company insuring 
the employees of said company and its subsidiaries against death and certain 
disabilities. 

William L. Russell ceased actively working for the railroad company on 
June 8, 1932, and died July 14th, following. 

The first issue submitted inquired whether “on the 8th day of June, 1932, 
when the deceased, William L. Russell, ceased active work for the Railroad 
Company, it was contemplated by the Railroad Company and the said Russell, 
that the said lay-off of Russel! should not continue for a period longer than 
three months.” This was answered “Yes.” 

Another issue inquired what would be a reasonable fee for plaintiff's attorney. 
This was fixed at $600. No other issues were submitted. 

Judgment was rendered in the plaintiff's favor for the amount of Russell’s 





760 The Insurance Law Journal, Vol. 83 [Sept., 1934 


coverage—$2,500. Recovery of penalty and attorney's fee was denied; the court 
holding the contract was governed by the law of New York and the Texas 
statute relating to attorney's fees and penalty had no application, to which 
denial the appellee cross-assigns error. 

Individual certificates were issued by the insurance company to the employees 
entitled thereto showing the amount of coverage under the group policy. 

The premiums upon tke policy were payable by the employer on the first of 
every month. There is no provision in the policy requiring the payment of 
premiums by the employees. But, as a matter of fact, the employer collected 
monthly from each employee covered, 75 per cent. of the proper premium 
chargeable against such employee. 

The deceased was a telegrapher station agent, but for several months prior to 
June 7, 1932, had worked only intermittently; the intermittent character of his 
service being due to falling off in business, force reduction and lack of need 
by the employer for constant service. 

The policy provides the following as to the discontinuance of insurance 
when the employee ceases to be in the employ of the employer: “(a) The insur- 
ance on any Employee insured hereunder, who shall have ceased to be in the 
employ of the Employer, shall be discontinued as of the date such Employee 
terminated his employment. For the purposes of the insurance hereunder, 
employment is assumed to continue until the monthly due date next following 
the date the Employee actually left the employ of the Employer.” 

The policy also provides: “Lay-off or leave of absence of three (3) months 
or less shall not be considered, and retirement on pension shall not be considered 
a termination of employment within the meaning of this Policy unless notifica- 
tion to the contrary shali have been given by the Employer to the Company 
within thirty-one (31) days after the date when such lay-off, leave of absence 
or retirement shall have commenced.” 

The policy provides the following as to a conversion of the insurance when 
employment is terminated: 

“Section 10: Conversion Privilege—Upon termination of employment of any 
Employee, all his insurance hereunder shall immediately cease, in accordance 
with the Formula, and the said Employee shall be entitled to have issued to 
him by the Company, without evidence of insurability, and upon application 
made to the Company within thirty-one days after such termination, and upon 
the payment of the premium applicable to the class of risk to which he belongs 
and to the form and amount of the policy at his then-attained age (nearest 
birth-day), a policy of Life Insurance in any one of the forms customarily 
issued by the Company, except Term Insurance, in an amount not exceeding the 
amount of his protection under this Policy at the time of such termination. 

“The Company shall, upon cessation of insurance hereunder of any Employee 
because of termination of employment, be released from any liability on account 
of such Employee unless and until an individual policy is issued in accordance 
with the provisions of this Section.” 

As to the monthly due date of the policy it is provided: “In Consideration 
of the application of the Employer for this Policy, a copy of which application 
is attached hereto and made a part hereof, and of the individual written appli- 
cations—if any—of those Employees of Southern Pacific Company and Sub- 
sidiary Companies (herein called the Employer) who are eligible of insurance 
provided hereunder in accordance with the Formula hereinafter contained, and 
in consideration of the payment by the Employer of the premium due on the 
date of issue of this Policy and of the payment of the premiums due thereafter 
during the continuance of this Policy, on the first day of each month (herein 
called the due-dates), as hereinafter provided, etc.” : 

The policy also contams a provision relating to the keeping of a register of 
the employees insured, reading as follows: “Section 11. Register—The Employer 
shall keep a Register (in card index form), which shall show at all times the 
names of all Employees ever insured hereunder and the amount of insurance in 
force or previously discontinued on each of such Employees, together with the 
date when any insurance became effective or was discontinued or of any increase 
or decrease thereof. The Employer agrees to allow the Company to audit and 
inspect such Register at any time.” 

The only question which need be considered arises upon the point made by 
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appellant that there is no evidence to support the finding that on June 8, 1932, 
when the deceased ceased active work for the railroad company, it was contem- 
plated by said company and deceased that the said lay-off of Russell should 
not continue for a period longer than three months, and that the court erred in 
overruling the defendant's motion for an instructed verdict in its favor. 

From the statement which has been made, it is apparent Russell's insurance 
terminated July 1, 1932, because his employment had previously ceased on 
June 8th, unless such cessation of employment is to be considered a lay-off of 
three months or less, in which event, under the terms of the policy, such cessa- 
tion of work is not to be considered a termination of employment. 

Upon this crucial question there is no dispute in the evidence. It is shown 
by the testimony of the plaintiff's witnesses, Perazzo and Pattison, who alone 
testified upon that phase of the case. 

The deceased was a telegrapher and station agent on the extra board. 
Under a working agreement between the railroad company and the Telegraphers’ 
Union the telegraphers had certain seniority rights; the effect of which was 
that the company, in calling back to work men who had been laid off, were 
required to give preference to the men in the order of their seniority. Russell 
was No. 118 on the seniority roster, but the first 101 men on the roster had per- 
manent jobs. There were thus, as a practical matter, but 16 men on the extra 
board with seniority which would delay the recall of Russell to work. Some 
of these 16 were not capable of doing station work, and, in case of need for a 
man who could do both station work and telegraphy, Russell would be given 
preference over a man who could telegraph but could not do other station work. 
Just how many of the 16 there were who could not do general station work 
the evidence does not show. The employees were paid twice a month. Pay- 
ment for the first 15 days of the month was made on the 20th. The amount of 
insurance premiums due by employees was deducted from this pay check. Pay- 
ment for the last half ot the month was made on the 5th of the succeeding 
month. Russell’s share of the premium for June was deducted from his pay 
check for the 7 days he worked in the first half of June. No payment was 
made by him or the railroad company for July. 

The witness Perazzo was the chief clerk in the office of the railroad super- 
intendent, and was in charge of employment of telegraphers and agent tele- 
graphers upon the Rio Grande division where Russell was employed. He had 
charge of the employment records. A telegrapher could not be discharged 
except for cause. Perazzo had no authority to discharge an employee “for cause,” 
that being the province of the superintendent, but Perrazzo did have the authority 
to terminate employment because of force reduction. That was handled by 
him. He was also authorized to employ. 

With reference to whether the lay-off of Russell is to be considered as 
falling within the purview of the “lay-off clause” in the policy, Perazzo testified: 

oe : 

Now, I will ask you whether or not Mr. Russell's employment was ter- 
ideinee after the services he performed on June 6th or 7th? <A.° Yes, it seemed 
at that time, due to closing many telegraph stations and agencies, it appeared 
that Mr. Russell would no longer be able to work. What I mean by no longer, 
ior perhaps a period of one or two years, and I informed him of that fact many 
limes. 

_ “Q. Did you transmit that information to the insurance clerk, that is, the 
tact that his employment had been discontinued ? 

“Mr. Hill: We object to that question, he did not say it was discontinued. 

“The Court: Over-ruie the objection. 

“Q. Did you transmit that information to the insurance clerk? A. Yes, sir 
I did. At the end of each month the insurance clerk approaches me and asks 
if a certain individual will be able to work during the following month, and the 
chances of that individual performing any further services so that he will be 
able, be in a position to either continue or cancel the insurance; that is what has 
occurred in this case. 

“Q. Mr. Russell was not actually employed by the company after June 7th, 
1932, was he? A. No, sir. * * * 

“Q. Now, this seniority list. That is merely a list of the ones under your 
jurisdiction who have not been discharged for cause, isn’t it? A. Yes, sir. 
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“Q. The fact of being on that seniority list does not indicate that a man is 
employed by the company, does it? <A. No, sir. 

“Q. I believe, as you say, you have men there who haven't done a lick of 
work in four years, on that list, haven’t you? A. Yes, all of four years. | 
might add in there, that should we increase our forces, telegraph forces, the men 
cut off are given an opportunity of returning to the service in senority order 

“Q. Now, just what de you mean by that Mr. Perazzo? A. Well, we will 
say that the senority roster consists of a hundred men, and there are only sixty 
jobs, perhaps from number sitxy-one to seventy, those men are we will sav 
hanging around hoping to get on again and the rest of them are scattered all 
over when business increases and we need more men we don't hire new men, 
but we give the older fellows, the fellows that are already on the seniority 
roster an opportunity of coming back if they so desire. 

“Q. Then a man on that senority list or on the extra board is under no duty 
when you find a job for him to come back? A. No. 

“Q. In other words, as a matter of courtesy you call on him and if he wants 
the job he takes the job? A. It is not a matter of courtesy, it is a matter of 
schedule provision, the telegraphers’ schedule requires that we handle it in that 
manner. 

“QO. Now, do you mean by that the contract between the telegraphers’ union 
and the railroads? A. And the railroads, yes, sir.” 

Re-direct examination: 

“QO. You knew his necessity for a job, didnt you? A. Very well, ves, sir. 

“QO. To work—you knew that necessity? <A. Yes. 

“OQ. And vou were favorable to him, yourself personally, were you not? 
Yes, I was. 

“Q. And you were looking out for him for a job at the time he was coming 
there to your office and inquiring about it, weren't you, you would have liked 
to have placed him? A. Very much, yes, sir. 

“Q. And you very probably would have placed him would you not if he had 
stayed on and had not died? 

“Mr. Morton: We object to that as being speculative, and wholly imma- 
terial to any issue in this case. 

“The Court: Go ahead and answer. 

“Mr. Morton: We except. 

“AI doubt very much, under the conditions as we have had during the 
past two years if I would have been able to place him in any capacity. I base 
my answer on the fact that there are a number of other men who are cut off 
whom I have been trying to place with no success. * * * 

“Q. You can tell now, of course, because you have had a chance to observ 
what has happened since Mr. Russell's death, to better determine what thi 
prospects would be than at the time he died, can’t you? A. Yes, but I was in 
a pretty good position to say at that time because I knew of stations that we 
were contemplating on closing. 

“Q. Now, when anyone—extra man wanted a job, there was a great many of 
them would not go or did not want to go to certain places, didn’t they? A. No, 
an extra man when ordered to go to a station had to go. 

“Q. He could refuse to go, couldn’t he? A. Subject to dismissal, yes, sir. 

“Q. If he did he would be dismissed. Some of them got applications to lay 
off didn’t they, or got letters so they could go to other parts of the country? A. 
Yes, sir.” 

Recross-examination : 


“Q. Mr. Perazzo, at the last time you saw Mr. Russell, you say you thought it 
was the latter part of June? A. As near as I can recall, seems like the latter part 
of June, or perhaps the first part of July. 


“Q. At that time you acquainted him with the fact that you had no hope of 
any employment for him in July? 


“Mr. Hill: We object to that because these notices that even attempt to ter- 
minate employment must be in writing. 


“The Court: Over-ruled. 
“I informed Mr. Russell upon at least two occasions and perhaps more, that 
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the opportunity of returning to the service was very remote, in fact I even ac- 
quainted Mrs. Russell of that fact.” ; 

The witness Pattison was the insurance clerk of the railroad. 

He testified that on June 7, 1932, he noted the cancellation of Russell’s em- 
ployment on his record as of that date. ; 

The record was offered in evidence and hears the notation, “canc. 6-7-32.” The 
cancellation was reported to the San Francisco main office of the railroad com- 
pany; the latter office being the one that dealt with the insurance company. Rus- 
sell did not pay anything to the railroad company on account of the July premium, 
nor did the Southern Pacific do so. 

Redirect examination: 

“QO. There is nothing on your record to show is there, that Mr. Russell ter- 
minated his services, or the company discharged him, is there? A. He was cut 
off in force reduction. 

“Q. Was he—in other words was he in the employ of the company or not when 
he died? A. Not actively. 

“Q. Well, was his services terminated? A. Not as a definite proposition. 
“Q. In other words he had a right to work for the company if they could 
get him a job? A. If employment presented itself. 

“Q. But he was temporarily suspended? A. Yes, sir. 

“(. That is they had no job for him? A. Yes. 

“Q. Now, what is the reason they had no job for him? A. Forces had been 
reduced to the extent that there were quite a number of older men that would have 
preference to any job that would present itself. * * * 

“Q. Do you know or not know what the probabilities were of his being put on 
a job soon at the time that—just prior to his death? A. They were very remote. 


“Q. Very remote? A. Yes, sir. 
“Q. Now, why do you say it was remote? 


in the 


A. Well, the so-called extra list 
it class of employ are not used first in and first out as they are in train and 


engine men, but the oldest employee cut off has preference and next, so on down 
the line. 


“Q. Well, it has been shown here that on the seniority list there were 118 peo- 
ple, employees in this division, it is shown that 102 of them were actually working, 
that would leave 16 that were temporarily out of a joh; now, under those condi- 
tions what do you say was the probability of Mr. Russell getting work? A. Very 
remote indeed because the oldest man of that sixteen would have preference to 
any job coming up and he would take his place at the foot of the list of that 16 


and of necessity the other 15 men would have to go to work before he could be 
used. * * * 


“QO. As a matter of fact, you being an office man and in that insurance depart- 
ment, you use every precaution to protect the insurance company with reference to 
insurance of employees? A. I use every effort to keep the insurance in force for 
the employee if possible. 

“QO. Well now, do you act in behalf of the employees or the insurance com- 
pany? A. As an employee myself I have always acted in the behalf of the em- 
ployee, I had the employees interest more at heart than anyone else. 

“Q. How is that? A. I had the employees interest at heart more than any- 
thing else in that connection.” 

The testimony of the witness Pattison further shows he had no connection 
with the insurance company except to receive death benefit checks and deliver the 
same 

The insurance was intended to cover only employees of the Southern Pacific 
Company and its subsidiaries. It was not intended to cover individuals who had 
ceased to be in the employment of the company except those who were on lay-off 
or leave of absence of three months or less or retired on pension. 

In this connection we quote from the Supreme Court of Kansas in Leach v. 
Metropolitan Life Ins. Co., 124 Kan. 584, 261 P. 603, 605: “It is clear that in making 
the arrangement now under consideration, the parties understood that the defend- 
ant was to insure employees of the railway company, and not those who had been 
employed and whose employment had ceased. Group life insurance differs from or- 
dinary old-line life insurance. Group insurance is similar in many respects to 
workman's compensation insurance. Each is secured by the employer for the bene- 
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fit of the employee. Employment is a condition precedent for each to be effective. 
The employer and employee stand closer together in group insurance than in work- 
man’s compensation insurance.” 

The testimony of the plaintiff's own witnesses, as we view it, shows con- 
clusively that, when Russell ceased work on June 6th and was laid off, there was 
no reasonable probability whatever that he would be called back to work within the 
next three months, and that such fact was well known to Perazzo, the representative 
of the company in charge of employees of the class to which Russell belonged. 
Such being the case, it could not have been contemplated by the railroad company 
and Russell that the lay-off would not continue longer than three months. Russell 
must have known the situation and realized that there was no probability that he 
would be called back at any time within the next three months. But whether Rus- 
sell realized it or not is immaterial. The fact remains that he was laid off, and, 
under the facts and circumstances shown by the evidence, it cannot be considered 
that it was a lay-off for three months or less or that there was any basis for a 
belief by the parties that the lay-off should be of such a temporary character. 

Such being the case, the finding upon the first issue is unsupported by and con- 
trary to the evidence. A peremptory instruction in defendant’s favor should have 
been given. None of the cases cited by appellant are of any special value upon 
the present facts, but in support generally of our ruling see the following: Joinder 
v. Metropolitan Life Ins. Co., 43 Ga. App. 1, 157 S. E. 703; Beecey v. Travelers’ 
Ins. Co., 267 Mass. 135, 106 N. E. 571; Douglas v. Metropolitan Life Ins. Co. (Mo. 
App.) 297 S. W. 87; Metropolitan Life Ins. Co. v. Hawkins, 156 Va. 720, 158 S. 
FE. 877; Kowalski v. Aitna Life Ins. Co., 266 Mass. 255, 165 N. E. 476, 63 A. L. 
R. 1030; Thull v. Equitable Life Assur. Soc., 40 Ohio App. 486, 178 N. E. 850; 
Equitable, Life Assur. Soc. v. Garrett, 25 Ala. App. 446, 148 So. 338; Pegues v. 
Equitable Life Assur. Soc. (Mo. App.) 57 S. W.(2d) 705; Peyton v. Metropolitan 
Life Ins. Co. (La. App.) 148 So. 721; AEtna Life Ins. Co. v. Lembright, 32 Ohio 
App. 10, 166 N. E. 586; Greeley v. Aitna Life Ins. Co., 150 Wash. 611, 274 P. 106; 
Roehrig v. Missouri State Life Ins. Co., 251 Ill. App. 434; Chrosniak v. Metro- 
politan Life Ins. Co., 121 Misc. 453, 201 N. Y. S. 211. 

We think no importance attaches to the rights of Russell under the seniority 
agreement between the telegraphers’ union and his employer. It merely conferred 
upon him the right to preferential consideration in the order of his seniority in the 
event his employer had occasion to recall into service any of the men upon the 


seniority roster. There were a number of unemployed upon the roster with 
seniority superior to Russell. 


Reversed and rendered. 


METROPOLITAN LIFE INS. CO. OF NEW YORK v. HART. 
Supreme Court of Appeals of Virginia. March 22, 1934. 
173 Southeastern Reporter 769. 
1. INSURANCE. 


Misrepresentations, in application for life insurance, as to existence of tuber- 
culosis, from which insured died four months later, held material to risk, pre- 
cluding recovery on policy, absent estoppel (Code 1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

2. INSURANCE. oa a 

Life insurer is bound by facts within knowledge of examining physician or 
as to which he was put upon inquiry. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. dea 

In suit on life policy, where plaintiff did not in fact deny that application 
contained material fraudulent representations, but relied on estoppel, instruction 
that fraud is not proved by mere circumstance of suspicion held misleading (Code 
1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Error to Circuit Court of City of Alexandria. J . 

Action by Georgie Hart against the Metropolitan Life Insurance Company 
of New York. Judgment for plaintiff, and defendant brings error. 
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Reversed, and case dismissed. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

Gardner L. Boothe, of Alexandria, for plaintiff in error. 

Clyde B. Lanham and W. D. Butts, both of Alexandria, for defendant in 
error. 

Hout, Justice. 

The plaintiff (defendant in error) is the mother of William Hart, deceased, 
and is the beneficiary under a policy of insurance written by the defendant on 
his life. In the trial court she has recovered a verdict and judgment. 

On June 12, 1931, William Hart, who lived in Alexandria, Va., made applica- 
tion to the defendant company for a policy of insurance on his life in the sum 
of $1,000. On June 15, he took the ordinary medical examination. From that 
examination he appeared to be an acceptable risk, and on July 22 his policy 
issued. Hart died on November 2, 1931. Payment was demanded and refused. 
Notice of motion for judgment was filed on March 17, 1932. It came on to be 
heard in due course. The defendant contended that there was fraud in the pro- 
curement of the contract. On the 2d day of June, 1932, there was a verdict for 
the plaintiff which the court was asked to set aside as being contrary to the 
law and evidence. That motion the court took under advisement and on September 
28, 1932, confirmed the verdict of the jury and entered judgment for the plaintiff 
in the full amount of her claim. 

[1] Hart, at the date of his application, suffered from tuberculosis, and died 
from that cause in something less than four months thereafter. 

The applicant was examined by Dr. Walter E. Beatty of Alexandria, one of 
the medical examiners of defendant company. This examination consisted of 
certain questions and answers reduced to writing and signed by the applicant. 
There was a physical examination also. This appears: 

“Q. What is your weight? 

146 pounds. 

. Date when last weighed? 

. May, 1931. 

. Change in weight in last two vears? 
Same. 

Present condition of health? 
Good. 

. When last sick? 

June, 1928. 

. Nature of sickness? 

. Flu. 

. How long sick? 

. One week. 

. Have you changed your residence or left your work for more than one 
month on account of your health? If yes, give date, duration and name of ailment. 
— No. e 

Any physical defect or infirmity? 1f yes, give particulars. 
. No. 

“Q.. Have you had any surgical operation, serious illness or accident? If yes, 
give date, duration and name of ailment. 

“A. Open infected leg, 1917. 

“Q. Have you ever had any of the following diseases? (Among the list 
— are consumption, disease of lungs.) 

“A. No. 


“Q. Have you been attended by a physician during the past five years? If 
yes, give name of complaint, dates, how long sick, and names of physicians. 
“A. Dr. Durant, June, 1928, Flu, one week. 
“Q. Have you had any treatment within the last five years at any dispensary, 


hospital or sanitarium? If yes, give date, duration, name of ailment and name 
ol institution. 


“A. No. 
“Q. How much time have you lost from work during the last five years? 
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“A. One month.” 

On June 26, 1930, Dr. Llewellyn Powell at the Alexandria Tuberculosis Clinic 
examined Hart and found that he was suffering from positive pulmonary tuber- 
culosis. As the result of that examination he recommended that the patient stop 
all work and go to a sanatorium for treatment. In accordance with that advice 
he went to the Piedmont Sanatorium at Burkeville, Va., and was admitted as a 
patient on July 15, 1930. He was then examined by Dr. John A. Proffitt, who 
also found that he was suffering from pulmonary tuberculosis. He remained at 
Burkeville until February 10, 1931, when he was discharged. His condition then 
was classified as quiescent. 

“The term ‘quiescent,’ according to the classification of the National Tuber- 
culosis Association, means that there shoula be an absence of symptoms for two 
months, the pulmonary lesion to be stationary or retrogressive; the sputum may 
or may not be positive, no tuberculi bacilli.” 

After his. discharge he returned to his home in Alexandria and was twice 
examined by a specialist, Dr. A. H. A. Latane, first on March 26, 1931, and next 
on September 24, 1931. 

“In the March examination he showed evidence of an inactive tuberculosis; 
that is, the lung condition showed evidence of the presence of tuberculosis: no 
active signs at that time. In the September examination there was evidence of 
active tuberculosis in the right upper lobe.” 

While at the sanatorium he gained about 12 pounds in weight. 

His statements are shot through with fraud. There had been a material 
change in weight. He was not last sick in 1928; his iast illness had been for 
tmnore than a week: he had left his work for more than a month on account of 
illness; he had consulted physicians other than Dr. Durant and he had within 
the last five years been to a sanatorium for treatment. He had consumption and 
he knew it. All of these statements were material to the risk assumed and _ bar 
a recovery (Code § 4220), unless the insurance company be estopped to rely upon 
them. 

{2] Plaintiff claims that the examining physician was the company’s agent, 
and that it is bound by facts within his knowledge or as to which he was put 
upon inquiry. With this claim we find no fault. Harrison v. Provident Relief 
Association of Washington, 141 Va. 659, 126 S. E. 696, 40 A. L. R. 616; Royal 
Indemnity Co. v. Hook, 155 Va. 956, 157 S. E. 414; Union Mut. L. Insurance 
Co. v. Wilkinson, 13 Wall. 222, 235, 20 L. Ed. 617. 

It is not contended that the examining physician had actual knowledge of the 
situation, but it is said that he had knowledge of facts which put him upon 
inquiry and that information which could thus have been acquired is imputed to 
his principal. 

To sustain this claim the testimony of Joe Holmes is relied upon. In direct 
examination he said that he visited the Hart home “a lot,” was there in June, 
1931, and was present when Hart was being questioned by Dr. Beatty, whom he 
identified. He was asked, “What questions did the doctor ask William Hart, do 
youeknow?” and answered: “When he came there I was there at the time he 
examined him. The doctor took out a telescope and pushed it in his side and 
examined him and asked him if he had ever been sick. He said he had been to 
the sanatorium for treatment. I went out at the time he was talking to him.” He 
was further asked if he knew of any other question concerning other things, and 
answered, “I do not.” 

Upon cross-examination he was unable to remember if this was in the sum- 
mer or in the winter. He remembered no other answer made by Hart beyond that 
he had been to a sanatorium. He was asked, “Did he tell the doctor when he 
had been to the sanatorium?” and answered, “No, sir, he did not tell him when. 

Dr. Beatty was asked, “At the time this application was made on June 15, 
1931, Doctor, were you aware that William Hart had been confined in a sana- 
torium in the previous year?” and answered, “No, sir.” 

He said that the answers written were the answers given; that he used his 
stethoscope and made a routine examination. He had no recollection of Holmes 
being present and none of ever having seen him, although he was unwilling to 
say positively that he was not there. He also said that Holmes must have been 
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mistaken in stating that he first used the stethoscope and then questioned the 
applicant, for it was his custom to question the applicant first and then to make 
the physical examination. 

[3] In the light of this evidence certain instructions given for the plaintiff 
are misleading. This is instruction No. 1: 

“The court instructs the jury that an insurance company seeking to avoid 
its liability on a policy of life insurance on the ground of fraud or misrepresenta- 
tion has the burden of proving such misrepresentation or fraud, and the same 
must be clearly proven by convincing evidence; and that if the evidence produced 
by the insurance company is doubtful in your mind, or is a mere circumstance 
of suspicion, fraud or misrepresentation is not proven, and in the absence of 
clear and convincing proof you must find for the plaintiff.” 

The defense relied upon is not “a mere circumstantial suspicion,” but is a 
bald misstatement of material facts known by the insured to have been untrue 
when made. Fraud really is not denied, but estoppel is relied upon. 

[4] The court also, at. the instance of the plaintiff, told the jury: 

“The court instructs the jury that if you find that the agent of the Metro- 
politan Life Insurance Company, acting within the general scope of his authority, 
acquired knowledge of the fact that William Hart had been to a sanatorium, or 
any other facts upon which the Insurance Company now seeks to avoid its lia- 
hility on the policy, you must find for the plaintiff even though it be clearly and 
satisfactorily proved that the statements in the application blank made by William 
Hart were material to the risk when assumed and were untrue. 

Holmes said that Hart told the agent he had been in a sanatorium, and this 
‘witness tells us that he heard Hart tell him nothing more. There is no evidence 
in the record which by remotest implication tends to show that the agent or 
the insurance company had knowledge of “other facts.” Since the jury had no 
“other facts,” it had no right to base a verdict upon them. In short, the jury 
was told that it might speculate or guess. 

If a railroad were charged with negligence in failing to sound a crossing 
signal and if that were the issue fought out at the trial, it would be plainly 
improper to tell the jury that the railroad was liable if it was negligent in fail- 
ing to give such signal or was negligent in any other particular. The instruction 
must fit the case. Southern Ry Co. v. Forgey, 105 Va. 599, 54 S. E. 477: Clinch- 
field Coal Co. v. Wheeler, 108 Va. 448, 62 S. E. 269; Helm vy. Manufacturers’ 
Light, etc., Co., 86 W. Va. 628, 104 S. E. 59, 25 A. L. R. 240. 

ee With these errors before us, ‘what character of judgment should he 

ered here? It must be upon the merits where the facts suffice. 

We are governed by Code, § 6365, which reads: 


“The appellate court shall affirm the judgment, decree, or order if there be 
no error therein, and reverse the same, in whole or in part, if erroneous, and 
enter such judgment, decree, or order as to the court shall seem right and 
proper and shall render final judgment upon the merits whenever, in the opinion 
of the court, the facts before it are such as to enable the court to attain the ends 
of justice. A civil case shall not be remanded for a trial de novo except where 
the ends of justice require it, but the appellate court shall, in the order remand- 
ing the case, if it be remanded, designate upon what questions or points a new 
trial is to be had.” 

_ [6] We do - Prog this evidence as on demurrer. Taylor v. Mason, 158 
Va. 870, 164 S. E . On the other hand, we should not undertake to pass upon 
matters which ame ‘and properly fall within the province of the jury. Where 
it is plain that the ends of justice can be attained, however, we should act. In 


such a case the court should render final judgment upon the merits. 
[7] Plaintiff does not claim that Dr. Beatty was party to a fraud, but that 


he aon negligent in failing to make further inquiry as to the health of the 
applicant. 


Evidence to show that he was put upon inquiry is thin. Holmes could not 
remember whether the examination was in winter or summer and could recall 
nothing save that Hart said that he had been in a sanatorium, at a time not named. 
_ If all that the applicant said about a sanatorium be accepted at its face value, 
these facts must be taken as established. He told the examining physician that 
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he had been in a sanatorium but that he had not been treated there within the 
last five years. These two statements of course do not conflict, and there was no 
reason for the examining physician to make inquiries antedating the five year 
period. 

If it should be conceded that the examiner was put on notice, we would have 
a situation quite like that which appears in Talley v. Metropolitan Life Ins. Co., 
1ii Va. 778, 69 S. E. 936. The applicant there was asked if he had had any disease 
of “chest or lungs” and answered, “Yes.” He was then further questioned and 
told to give full particulars of every illness. By way of answer, he said that in 
November, 1906, he had had a mild attack of urethritis which lasted for seven 
days, and that he had had a mild attack of bronchitis which lasted for three 
days, when as a matter of fact he had been examined by two physicians whi 
found tubercular germs in his sputum. The court held that these statements of 
the applicant were sufficient to satisfy the doctor and to allay any suspicion which 
might have been occasioned by the first answer. See, also, Williams v. Metropoli- 
tan Life Ins. Co., 139 Va. 341, 123 S. E. 509. 

Hart not only said that he had been in no sanatorium within the past five 
years, but that within that time he had lost but one month from work; that he 
had not been sick since June, 1928, when he had had “Flu” for a week and was 
treated by Dr. Durant. He further said that there had been no recent change in 
his weight and that he had never had consumption, all of which was false and 
material. 

In eliciting these answers Dr. Beatty did all that the physician did in Talley’s 
Case and more. 

From what has been said it follows that the judgment must be reversed and 
the case dismissed, and this is true whether we base our judgment upon the 
provisions of Code, § 6365, or of Code, § 6363. The judgment complained of was 
plainly wrong. 

Reversed. 





HARE et al. v. CONNECTICUT MUT. LIFE INS. CO. OF HARTFORD, 
CONN. No. 7765. 
Supreme Court of Appeals of West Virginia. March 6, 1934. 
Rehearing Denied April 9, 1934. 
173 Southeastern Reporter 772. 
2. INSURANCE. 

Fact that insurer’s general agent entered insured’s check on agent’s records 
as payment, issued receipt as for cash, and sent his personal check to insurer did 
not constitute payment of premium to insurer, so as to render it liable where 
insured’s check was worthless and insurer, on being so notified, had returned 
premium to general agent. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

Syllabus by the Court. : 

In the absence of a special agreement to the contrary, the acceptance of a 
check in payment is conditional upon the integrity of the check. 

Error to Circuit Court, Ohio County. 

Action by Edgar S. Hare and others against the Connecticut Mutual Lite 
Insurance Company of Hartford, Conn. Judgment for plaintiffs, and defendant 
brings error. 

Judgment reversed, and cause remanded. ; 

Thomas J. Potts, John D. Phillips, Schmidt, Hugus & Laas, and Nesbitt & 
Nesbitt, all of Wheeling, for plaintiff in error. 

Austin V. Wood, of Wheeling, for defendants in error. 

Hatcuer, Judge. 

This action involves the effect of a worthless check given in payment of an 
insurance premium. 

Plaintiffs (residents of Wheeling, W. Va.) were the beneficiaries in a life in- 
surance policy of defendant insurance company held by F. A. Hare of Washington, 
Pa. The insured elected to pay the premiums in quarterly installments. The second 
installment for the year 1929, which fell due on September 12th, was not paid 
when due, nor within the thirty-one days of grace thereafter permitted by the 
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n the policy. By the terms thereof, the policy then lapsed. On October 22d the insured 
aS no delivered to a local agent of the defendant his check on a local bank for the in- 
year stallment. The check was payable to defendant’s general agent at Pittsburgh, to 
whom the check was forwarded. On October 24th the general agent entered the 
hav e check on his books as a cash payment and sent a receipt for the payment to the in- 
. Co., sured. He then forwarded his personal check for the premium to the defendant. 
iSease The check of Mr. Hare was presented to the local bank on October 25th. Payment 
| and was refused on the ground of insufficient funds. The general agent received 
lat in notice of the refusal on October 26th. He immediately wrote to the insured that 
seven the check had been protested. The insured did not answer the letter or make 
three the check good. By offers which were improperly rejected (the record being 
whi vouched), the defendant would have shown that the general agent directed the 
ts ot local agent to secure either payment of the premium or return of the receipt 
vhich from Mr. Hare; and that the local agent attempted to do so, but was baffled by 
poli- Mr. Hare. “Within four days” after October 24th the general agent crossed out 
the entry of payment on his records and made an entry that the policy had 
| five lapsed. Upon being notified that Mr. Hare’s check had been dishonored, the 
at he defendant returned the premium to the general agent. The insured departed this 
was life on October 31, 1929. 
ge Plaintiffs brought suit on the policy in May, 1930, in the common _ pleas 
and court of Washington county, Pa. A trial was had in May, 1931, and the plain- 
ffs were required to take a “compulsory non-suit.” 
Hev's Plaintiffs brought the instant suit upon the same policy in the circuit court 
of Ohio county, W. Va., in November, 1931. The defendant pleaded (1) the 
1 and ruling of the Pennsylvania court as res judicata, and (2) lapse of the policy. A 
1 the verdict was returned and judgment rendered in favor of plaintiffs. The defend- 


was ant secured a writ of error. 

1. Cleary v. Cab Co., 285 Pa. 241, 249, 132 A. 185, 188, holds that, despite 
decisions elsewhere, it is settled in Pennsylvania that “the mere entry of a 
nonsuit, even on the merits of a case, renders none of the issues involved res 

YRD, judicata.” 
[1, 2] 2. The premium is the price of the insurance and payment of the 
premium is of the essence of the insurance contract. No payment—no insurance. 
A worthless check is not a payment of anything. Plaintiffs do not controvert 
ihese general principles, but say that the acts of the general agent (1. e., enter- 
ing the Hare check on his records as payment, issuing a receipt as for cash, and 


‘ords sending his personal check to defendant) constituted payment of the premium 
+ did to defendant, and made further transactions between him and Mr. Hare con- 
rhere cerning the latter’s check, personal matters. 

irned Lebanon Mut. Ins. Co. v. Hoover, 113 Pa. 591, 598, 599, 8 A. 163, 57 Am. Rep. 


311, is relied on especially by the plaintiff. In that case, however, it was arranged 
between the company and its local agent that he should be personally liable to 
the company for the premiums on all policies procured through him. Pursuant 
fe to that arrangement, the agent extended personal credit to the assured for 
premiums, and periodically accounted therefor to the company whether he had 
received payments from the assured or not. No such arrangement existed here. 
The general agent testified without contradiction that the entries on his records 


Lite were routine; that he extended no credit to Mr. Hare, but dealt with the Hare 
dant check solely on the supposition that it was good; and that he did not become 
liable to the defendant for the Hare premium in any sense whatever. So the 
i Lebanon Case has no bearing here. 
re Snyder v. Ins. Co., 202 Pa. 161, 51 A. 744, is also relied upon by plaintiff. 
There, the policy was forwarded by the company to a local agent “under the 
egreement that the commissions that he should earn should be applied by the 
- company to the payment of the premium.” The policy was delivered to the 
assured by the agent without exacting payment of premium. It was held to be a 
: valid delivery binding on the company, notwithstanding the fact that the agent 
oe “never earned any commissions.” In that case the court was careful to dis- 
gton, tinguish Brady v. N. W. Masonic Aid Ass’n, 190 Pa. 595, 42 A. 962 (hereinafter 
cond referred to), and for apparent reasons the instant case is also distinguished. 
or Plaintiffs cite Goodbar v. Ins. Co., 89 W. Va. 221, 108 S. E. 896. In that case 
tne 


plaintiff did recover, although the assured was in arrears on the premium. The 
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recovery was based, however, on evidence that an authorized agent of the com- 
pany had expressly waived cash payment (in full) of the premium. There 
no claim here of express waiver. Even if West Virginia decisions were perti- 
nent, the Goodbar Case would have no application to this case. 

Plaintiffs cite numerous cases in support of their position from jurisdictions 
other than Pennsylvania and West Virginia. We do not deem it necessary, 
however, to comment further on their citations. They all have vital points of 
difference from the instant case. Since the transactions herein happened en- 
tirely within the state ot Pennsylvania, they must be judged by the laws of that 
state. The following Peansylvania decisions make actual payment essential in 
the absence of an understanding to the contrary: 


(a) “A lapsed policy can only be restored to life, so far as the assured is 
concerned, by the actual payment and acceptance of the premium, or a contract 
based upon a sufficient consideration.” Lantz v. Ins. Co., 139 Pa. 546, 21 A. 80, 
84,10 L. R. A. 577, 23 Am. St. Rep. 202. (b) “ * * * The mere acceptance by 
a creditor from the debtor of a check is not an absolute but a conditional 
payment defeasible on the nonpayment of the check. * * * To make the check 
an absolute payment there must be an express agreement to receive it as such 
and the burden of proof is on him who asserts such contract.” Wedmore vy. 
McInness, 69 Pa. Super. > . Accord: Kilpatrick v. Home Bldg. & Loan 
Association, 119 Pa. 30, 36, 12 A. 754; Philadelphia v. Neill & Lincoln Savings & 
Trust ‘Co.,. Zi) Pa. 353, 60 ‘A, 1033. (Incidentally, the West Virginia decisions 
are in entire accord with those of Pennsylvania on this point. See Cox vy. 
Boone, 8 W. Va. 500, 23 Am. Rep. 627; Garrett v. Patton, 81 W. Va. 771, 774, 95 
S. E. 437.) (c) “Where * * * the company had received nothing from the insured 
except a worthless check, * * * a judgment of nonsuit against the plaintiff : 
properly entered.” Brady v. N. W. Masonic Aid Association, 190 Pa. 595, 42 : 
962. 

The Pennsylvania decisions are in line with the general law. Morse on 
Banks (6th Ed.) § 543; 48 C. J. subject Payment, § 50; 21 R. C. L. Id. §§ 59 and 
62. Among accordant cases from other states the following are eapetiaiy in 
point: National Life Insurance Co. y. Goble, 51 Neb. 5, 70 N. W. 503: United 
States Nat. Bank v. Shupak, 54 Mont. 542, 172 P. 324; Hayworth v. Insurance 
Co., 190 N. C. 757, 759, i590 S. E. 612; Greenwich Insurance Co. wv: Oregon Imp. 


Co., 76 Hun, 194, 27 N. Y. 794, 798; Ross vy. Insurance Co., 225 Ala. 410, 143 
So. 827. 


is 


n 


Plaintiffs admit that the giving ot a check for a 


pre-existing debt is not 
payment, but 


contend that a check given in a concurrent transaction (such as 
the one here) is payment in the absence of an agreement to the contrary, citing 
several court decisions, Williston on Contracts, § 1922, and Anson on Contracts 
(Corbins Ed.) p. 494. The cases cited (so far as they support plaintiffs) are 
not in accord with the Pennsylvania decisions, and are opposed to the great 
weight of authority. The texts cited do not sustain the contention. Williston 
says: “When a bill or note is given for a debt contemporaneously created * * * 
generally here also it would be held merely conditional payment.” Anson 
says: “The presumption, where a negotiable instrument is taken in lieu of a 
money payment is that the parties intended it to be a conditional discharge 
Plaintiffs quote from McIntyre v. Kennedy, 29 Pa. 448, 453, to the effect that the 
note of a third person, “accepted in payment at the time the purchase is made, 
is presumed to be taken in absolute satisfaction of the debt. Mr. Hare did not 
tender the check or note of a third person; so the quotation has no application 
here. See Greenough vy. Mumroe (C. C. A.) 53 F.(2d) 362, 80 A. L. R. 797, 
qualifying that rule. 

Plaintiffs rely on an admission of the general agent that, whenever he 
advanced to the defendant the money for the payment of a premium, it then 
became “a purely personal transaction.” That admission does not apply to this 
situation. The —— check was not payable to the general agent personally, 
but to him as “Gen. Agt.” He had no reason to anticipate that the check would 
be dishonored. He was not asked to advance the payment of the Hare premium, 
and no consideration is shown for such an advance. He was not asked to extend 
any credit whatsoever to Mr. Hare, and no reason appears why he should 
have done so voluntarily. His uncontroverted evidence destroys any inference 
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favorable to plaintffs which might arise from his conduct in issuing a receipt 
for the Hare check and in sending his own check to the company for the pre- 
mium. His conduct throughout was official and not personal. His entire course 
demonstrates that he treated the Hare check strictly as a conditional cash pay- 
ment. . 

The judgment of the circuit court is accordingly reversed, and the case 
remanded. 

Reversed and remanded 
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MECHANICS’ INS. CO. v. GOODWIN et al. No. 23811. 
Court of Appeals of Seceate, Division No. 2. March 26, 1934. 
174 Southeastern Reporter 160. 
INSURANCE. " 


Neither insured, nor holder of first security deed, could recover on fire policy 
with New York standard mortgagee clause in favor of holder of first security 
deed, where existence of second security deed was not disclosed to insurer, who 
was ignorant thereof, and policy required sole and unconditional ownership and 
made sole and unconditional ownership requirement applicable to interest of holder 
of first security deed. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Syllabus by the Court. 

Where a policy of fire insurance, containing sole and unconditional ownership, 
etc., clauses and a New York standard mortgagee clause in favor of the holder 
‘of a first security deed, was sued on, and it appeared from the petition that at the 
time it was issued there was outstanding a second security deed, which was known 
to the insured and to the holder of the first security deed, but which was unkown 
to the insurer, such provisions of the policy were violated and the policy was void 
and unenforceable as to both the insured and the holder of the first security deed, 
the policy containing a further clause that such sole and unconditional ownership 
provisions therein should be applicable to the interest of the holder of the first 
security deed in the same manner as to the interest of the insured; and it was error 
for the court to overrule a general demurrer to the petition. 

Error from Superior Court, Barrow County; W. W. Stark, Judge. 

Suit by F. D. Goodwin and another against the Mechanics’ Insurance Com- 
pany, etc. Judgment for plaintiffs, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Reversed. 

Transferred from the Supreme Court (177 Ga. 889, 172 S. E. 32). 

Smith, Smith & Bloodworth, of Atlanta, and Robt. L. Russell, of Winder, 
for plaintiff in error. 

Clifford Pratt, of Winder, for defendants in error. 

Sutton, Judge. 

This was a suit on two policies of fire insurance, issued by the same company 
a covering the same property, one for $1,000 and the other for $600, brought 
by the insured thereunder and the holder of a first security deed to the property 
insured; the policies each containing a New York mortgagee clause, in favor of 
the Winder Building & Loan Association. The policies were issued on November 
21, 1931. The subject of the insurance was completely destroyed by fire on De- 
cember 2, 1931, and was worth considerably more than the total amount of in- 
surance. Proofs of loss were furnished and demand for payment made, and upon 
the refusal of the insurer to pay, the present suit for the full amount of said pol- 
icies, with interest, 25 per cent. damages, and attorney’s fees, was filed. The in- 
terest of the holder of the first security deed in said property was $558.55, with 
interest from December 27, 1931. The allegations of the petition showed that the 
interest of the insured in the property was subject to said first security deed in 
favor of said building and loan association and was also “subject to a second se- 
curity deed in favor of Mrs. J. J. Bridges of Atlanta, Georgia, to secure $200 prin- 
cipal, besides interest thereon from November 30, 1930,” and that the title of the 
insured “is evidenced by a warranty deed from Mrs. J. J. Bridges to the” insured 
“dated November 12, 1930, and recorded in Deed Book ‘J’ page 568 of the records 
of said county.” This last-mentioned security deed was not mentioned in the pol- 
icies and they were not issued subject thereto. 

The defendant demurred to the petition, upon the ground that no cause of 
action was set forth therein against it, and hecause there was a misjoinder of par- 
ties plaintiff thereto. 

The court overruled the demurrer, and to this judgment the defendant ex- 
cepted pendente lite, and upon these exceptions error is assigned in the present 
bill of exceptions. The case proceeded to trial, and the trial resulted in a verdict 
for the insured for the full amount of the principal of the policies, and $50 at- 
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torney’s fees and $50 penalty. The defendant moved for a new trial, the motion 
was overruled, and to this judgment it excepts. 

The case went to the Supreme Court. It was transferred by that court to 
this court, upon the ground that the jurisdiction of the writ of error was in this 
court, and in the opinion transferring the case the Supreme Court held that: “An 
insured, in suing an insurance company at law for fire loss on two insurance pol- 
icies covering the same property, may join as a party plaintiff his creditor who 
holds a deed to secure a debt, where the policy contains a loss-pavable clause as 
shown in the policies on which this suit is brought.” Mechanics’ Ins. Co. v. Good- 
win, 178 Ga.——, 172 S. E. 32. It follows that there is no merit, therefore, in the 
contention of the defendant insurance company that “there was no common right 
or cause of action in the plaintiffs helow,” and if the “policies were valid and bhind- 
ing as to the assured as well as the mortgagee, the right of action was in the as- 
sured * * * alone.” There was no misjoinder of parties plaintiff. 

The policies of insurance sued on provided that, “This entire policy shall be 
void * * * if the interest of the insured in the property be not truly stated herein,” 
and also that, “This entire policy, unless otherwise provided by agreement en- 
dorsed herein or added hereto, shall be void * * * if the interest of the insured 
be other than unconditional and sole ownership, or if the subject of insurance be 
a building on ground not owned by the insured in fee simple.” The interest of the 
Winder Building & Loan Association, the holder of the first security deed on the 
property covered by said insurance, was set out in the policies, and a New York 
standard mortgagee clause therein provided that such holder should be paid as its 
interest might appear. The petition alleges the interest of the building and loan 
association. As to this security deed, the policies sued on were, of course, not 
voided. However, the petition shows that there was another security deed against 
said property, outstanding at the time the insurance was obtained, which was on 
November 21, 1931, and this was a security deed for $200 in favor of Mrs. J. J. 
Bridges, the immediate predecessor in title of the insured, dated November 12, 
1930. It has heen repeatedly held by this court that a policy of fire insurance, con- 
taining a provision that, if the interest of the insured be other than unconditional 


and sole ownership, or if the subject of insurance be on ground not owned by the 
insured in fee simple, is void if the insured be not the sole and unconditional owner 
of the property covered by the policy, together with the land on which the building 
is situated. A security deed conveys the fee-simple title out of the grantor. North- 
western Fire, etc., Ins. Co. v. Bank of Thomasville, 38 Ga. App. 32, 142 S. E. 


212; 


Security Ins. Co. v. Jackson, 43 Ga. App. 13, 158 S. E. 457; Columbia Fire 
Ins. Co. v. Tatum, 46 Ga. App. 475, 167 S. E. 911. In these circumstances, it ap- 
pearing from the petition and exhibits attached thereto that the above conditions 
in the policies of insurance in this case had been violated, the policies sued on were 
void and unenforceable as to the insured. The petition presented no question of 
estoppel or waiver on the part of the insurer, as was in the case of Blackstock v. 
Jefferson Ins. Agency, 23 Ga. App. 642, 99 S. E. 142; or of a void security deed, 
as was in the case of National-Ben Franklin Fire Ins. Co. v. Hurley, 46 Ga. App. 
516, 167 S. E. 917. If the pleadings of the plaintiffs showed that the insured was 
not entitled to recover, it follows that the court erred in overruling the general 
demurrer thereto, at least in so far as the insured was concerned. 

In what position does this leave the other plaintiff, the holder of the first se- 
curity deed, whose rights and interest in the property were recognized by the in- 
surance company, at the time of the issuance of the policies sued on? The New 
York standard mortgagee clause “operates as a separate and distinct contract of 
insurance upon the mortgagee’s interest, and gives to the mortgagee such an in- 
dependent status as might authorize a recovery by him on the policy even though 
the circumstances were such as would prevent a recovery by the mortgagor.” 
Southern States Fire, etc., Ins. Co. v. Napier, 22 Ga. App. 361, 96 S. E. 15: and see 
Equitable Fire Ins. Co. v. Jefferson Standard Life Ins. Co., 26 Ga. App. 241, 105 
S. E. 818. However, the insurance company contends that the holder of the first 
security deed is not entitled to recover on this case, under the pleadings, on ac- 
count of the existence of said security deed in favor of Mrs. Bridges; the petition 
not showing that the holder of this first security deed did not know of the exist- 
ence of said second security deed at the time of the issuance of the policy sued on, 
and did not notify the insurer thereof; the policies sued on providing that the “loss 
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or damage, if any, under this policy, shall be payable to the Winder Building and 
Loan Association, as first mortgagee—as interest may appear, and this insurance, 
as to the interest of the mortgagee—only therein, shall not be invalidated by any 
act or neglect of the mortgagor or owner of the within described property, nor by 
any forclcosure or other proceedings or notice of sale relating to the property, nor 
by any change in the title or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by this policy; provided, 
That in case the mortgagor or owner shall neglect to pay any premium "due under 
this policy, the mortgagee—shall, on demand, pay the same. Provided also, That 
the acneneianll notify this Company of any change of ownership or occu- 
pancy or increase of hazard which shall come to the-knowledge of said mortgagee— 
and, unless permitted by this policy, it shall be noted thereon, and the mort- 
gagee—shall, on demand, pay the premium for such increased hazard for the 
term of the use thereof; otherwise this policy shall be null and void.” We are 
of the opinion that, properly construed, these provisions contemplate any subse- 
quent change in the title of the property, or subsequent encumbrance placed 
thereon by the insured, or of any other subsequent increase in the hazard; and 
were not meant to apply to an encumbrance or outstanding security deed exist- 
ing at the time of the issuance of the policy. Such a construction is a proper 
one, even if the above clauses of the policies could be said to be ambiguous, 
or capable of two constructions. State Mut. Life Ins. Co. v. Forrest, 19 Ga. 
App. 296, 91 S. E. 428: Hall v. Royal Fraternal Union, 130 Ga. 820, 61 S. E. 
977. As to the effect on the mortgagee of a subsequent incumbrance or alienation 
of the property by the insured, see Continental Ins. Co. v. Anderson, 107 Ga. 
B4i (2), 33'S: EP S87. 

However, said policies contained a further provision and stipulation that if, 
“with the consent of this insurance company, an interest under this policy shall 
exist in favor of a mortgagee or of any person or corporation having an interest 
in the subject of insurance other than the interest of the insured as described 
herein, the conditions hereinbefore contained shall apply in the manner expressed 
in such provisions and conditions of insurance relation to such interest as shall 
be written upon, attached, or appended hereto.” The only construction that can 
he properly placed upon this provision, giving to it its plain and ordinary meaning 
(Liverpool, etc., Ins. Co. v. Georgia Auto, etc., Co., 29 Ga. App. 334, 115 S. E. 
138). is that it means that when an interest of a mortgagee or holder of a 
security deed is made a part of the insurance contract, as in the present case, the 
provisions of the policy as to sole and unconditional ownership, and that if the 
interest of the insured be other than as represented or other than unconditional, 
or if the title to the ground on which the building insured stands is not in the 
name of the insured in fee simple (except as to the interest of the mortgagee or 
grantee noted and recognized in the policy), the policy shall be void, shall be 
applicable to the interest of such mortgagee or grantee in a security deed, where 
the existence of such mortgage, security deed, or other lien or incumbrance, which 
violates the conditions of the policy, is known to such mortgagee or grantee. 
The petition alleges that the property insured was owned by the insured subject 
to a first security deed in favor of the building and loan association, and subject 
to a second security deed in favor of Mrs. Bridges. There is no allegation that 
the grantee in the first security deed did not know of the second security deed 
in favor of Mrs. Bridges. So the petition, construed on demurrer, does not show 
that the grantee in the first security deed did not know of the existence of this 
second security deed, or that the insurance company had in any manner waived it 

It follows that the petition showed that both plaintiffs were not entitled to 
recover, and the court erred in not sustaining the general demurrer thereof. This 
renders the further proceedings in the case nugatory. 

Tudgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 
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JOHNS v. SECURITY INS. CO. No. 23602. 
Court of Appeals of Georgia, Division No. 2. April 7, 1934. 
174 Southeastern Reporter 215. 
1. INSURANCE. 

Agreement in fire policy for appraisement of loss, in case of disagreement, 
by appraisers and umpire held binding. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

INSURANCE. 

Award fixing loss under fire policy could not be set aside for fraud on 
ground that adjuster told insured that signing agreement for submission was 
mere matter of form, not binding on either party, where insured’s illiteracy or 
artifice preventing reading of agreement was not shown (Civ. Code 1910, §§ 
5019-5029). 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

7. INSURANCE. 

Insured could not attack award fixing loss under fire policy as not fairly 
made, where attack was based on what one of appraisers had told insured (Civ. 
Code 1910, §§ 5019-5029). 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

8. INSURANCE. 

Award is generally conclusive as to amount of fire loss, unless error is so 
great as to indicate gross partiality, undue influence, or corruption (Civ. Code 
i910, §§ 5019-5029). 

For other cases, see Insurance, Dec. Dig. § 574[1].) 

Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Suit by J. D. Johns against the Security Insurance Company, etc. To 
review a judgment dismissing the petition on demurrer, plaintiff brings error. 

Affirmed 

‘leming & Fleming, of Augusta, for plaintiff in error. 


} 
Hull, Barrett & Willingham, of Augusta, and Spalding, MacDougald & 
and Estes Doremus, all of Atlanta, for defendant in error. 


Syllabus Opinion by the Court. 


SuTton, Judge. 

[1] 1. The award in this case is not a statutory one, as contended by counsel 
ior the plaintiff in error. The fire insurance policy sued on provided that 1f, 
upon loss, the parties could not agree to the amount thereof, they could enter into 
an agreement to submit the same to appraisers. This “agreement for submission 
to appraisers” provided that two appraisers should be appointed, one by the insured 
and the other by the insurer, and that they should select an umpire, who should 
act in case the appraisers disagreed as to the amount of loss. The agreement 
that the appraisement provided for therein was “for the purpose of ascertaining 
and fixing the sound value of the property and the amount of said loss. and 
damage only,” and that “the sound value of said property and the loss and 
damage thereon shall be determined by said appraisers and umpire as _ herein- 
before provided,” was binding on the parties. See, in this connection, Ozburn 

National Union Fire Ins. Co., 45 Ga. App. 33 (2), 38, 163 S. E. 321; Alliance 
Ins. Co. v. Williamson, 36 Ga. App. 497, 137 S. E. 277. 

[2] 2. “Parties disagreeing as to their rights or liabilities may submit the 
matter to third persons to decide, and the award made by such arbitrators is 
binding on the persons submitting.” Civil Code (1910), § 5019. This provision 
is codified from the common law and differs from the additional mode provided 
ior arbitration and award by statute (Civil Code, § 5030 et seq.), in this, in the 
jormer any number of arbitrators may be selected, and the award need not be 
made the judgment of any court, but is binding on the parties until excepted 
to and set aside (Crane v. Barry, 47 Ga. 476; Sheffield v. Clark, 73 Ga. 92); 
Whereas in the latter only three arbitrators can be selected, and the award must 
be entered on the minutes of the superior court, and a copy furnished to the 
parties. Under this section there need be no order to make the award the judg- 
ment of the court, but it is binding without it, unless attacked for fraud in the 
arbitrators or parties, or a palpable mistake of law, or reference to chance or 
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lot. Jones v. Bond, 76 Ga. 517; Brand v. Sorrells, 61 Ga. 163; Civil Code (1910), 
§§ 5019-5029, inc. 

[3] 3. No effort was made to make the award in the present case the judg- 
ment of the court, and even though the award was submitted under a written 
agreement to two arbitrators, who chose an umpire, and a copy of the award 
was given to each of the parties, and the arbitrators were sworn, the award in 
the present case was not a statutory award. In a common-law award there is 
nothing to prohibit having two arbitrators and an umpire, furnishing a copy of 
the award to each party, and from having the award submitted in writing. 

[4] 4. “To sustain an award, no unfair advantage should be given to either 
party in the hearing of the case or the rendering of the award. A palpable mistake 
of law, or a reference of any matter to chance or lot, would vitiate an award.” 
Civil Code (1910), § 5028. As the courts favor awards, it is quite difficult to 
undertake to set them aside. Hardin v. Almand, 64 Ga. 582, 592. And parties 
will not generally be heard to impeach the regularity or fairness of the findings 
of the arbitrators. Eberhardt v. Federal Ins. Co., 14 Ga. App. 340, 80 S. E. 
856. Ignorance of one’s legal rights in ratifying an award is not of itself suf- 
ficient to set an award aside. Tyler v. Stephens, 7 Ga. 278. “Fraud in the arbi- 
trators, or in either party in obtaining an award, would set it aside.” Civil Code 
(1910), § 5029. But the fraud must be clearly and distinctly shown before the 
award will be set aside. Overby v. Thrasher, 47 Ga. 11. 

[5] 5. Where a matter at issue between two parties is submitted to third per- 
sons for their determination, and these persons render an award which does not 
exceed the authority given to them in the submission, and is in strict accord- 
ance therewith, they will not be heard to impeach the regularity or fairness of 
their findings. Evans v. Edenfield, 7 Ga. App. 175, 66 S. E. 491; Mulligan v. 
Perry, 64 Ga. 568: Cobb v. Dortch, 52 Ga. 548. Under the agreement in this 
case, the question to be determined by the submission was the amount of loss 
sustained hy the plaintiff by reason of the fire, and when the appraisers found 
the value of the insured premises before the fire and the value thereof immedi- 
ately after the fire, the difference between these two sums represented the loss 
which the plaintiff had sustained. The finding of the appraisers was unambiguous, 
was in strict accordance with the agreement for submission, and was therefore 
binding upon the parties, the attacks thereon for fraud and on the grounds that 
an unfair advantage was taken of the plaintiff and that a palpable mistake in law 
was made, being all without merit. 

[6] (a) The agreement for appraisal was not obtained by fraud in that the 
adjuster for the defendant told the plaintiff that signing the agreement for sub- 
mission was a mere matter of form and that neither party would he bound, and 
that on that assurance plaintiff signed; it not appearing that the plaintiff could 
not read or was prevented by any artifice amounting to fraud from reading the 
agreement, which provided that the finding of the appraisers as to the amount 
of plaintiff's loss and damage should determine the same. See Walton Guano 
Co. v. Copelan, 112 Ga. 319, 37 S. E. 411, 52 L. R. A. 268; Manget Realty Co. v. 
Carolina Realty Co., 169 Ga. 495, 150 S. E. 828. : 

[7] (b) The plaintiff cannot successfully contend that the award was not 
fairly made and that an undue advantage was taken of him, when he bases his 
contention in this respect upon what one of the appraisers told him as to what 
happened; and that a proper investigation was not made by them in appraising 


the property. See Eberhardt v. Federal Ins. Co., 14 Ga. App. 340 (1), 80 S. FE. 
856. 


[8] (c) There is no merit in the contention that a palpable mistake of law 
was made by the appraisers in that the building was not less than thirty or forty 
years old, and no allowance was made for depreciation, that the appraisement 
was not confined to the value of the building insured, but included also the value 
of the real estate on which the building stands, this being done by the appraisers 
because there was a coinsurance clause, and the higher the building was appraised 


at, the less would be the proportionate liability. Where the arbitrators are gov- 
erned by proper methods and act in good faith, much discretion is vested in them. 
Their award will not be vacated merely because it .is in fact either excessive 
or inadequate. In general, an award is conclusive as to the amount of loss, but 
where the error is so great as to be indicative of gross partiality, undue influence, 
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or corruption, then there exist grounds for setting aside the award. If in every 
case it might be shown that the arbitrators omitted to consider some element 
of damage, their arbitration would rarely be final. Richards on Ins. Law (3d 
Ed.) 429, § 313; Remington Paper Co. v. London Assur. Corp., 12 App. Div. 218, 
43 N. Y. S. 431. 

6. Applying the above principles to the facts of the instant case, the court 
did not err in dismissing the plaintiff's petition, on demurrer, without prejudice 
to the tinding of the appraisers in favor of the plaintiff. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


HOME INS. CO. OF NEW YORK v. STEINBERG. 
Court of Appeals of Kentucky. March 13, 1934. 
69 Southwestern Reporter (2d) 690. 
1. INSURANCE. 


One moving into house for few days under agreement to pay rent later held 
‘ienant” and “occupant” within provision of fire policy for forfeiture in case of 
vacancy of more than 60 days. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

2. INSURANCE. 

In suit on fire policy providing for forfeiture in case of vacancy of more 
han 60 days, insurer had burden to prove vacancy. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

INSURANCE. 

Tenant’s occupation of house under agreement to pay rent satisfied provision 
' fire policy requiring occupation within 60 days preceding fire, without regard 
) whether rent was paid with money given tenant by owner or was not paid at all. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

. INSURANCE. 

Evidence held sufficient to sustain verdict for insured in suit on fire policy 
for damage to dwelling house. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Jefferson County 
Division. 

\ction by Joseph Steinberg against the Home Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

F. M. Drake, of Louisville, for appellant. 

Lawrence S. Grauman, of Louisville, for appellee. 

RATLIFF, Justice. 

\ppellee, Joseph Steinberg, was the owner of a two-story brick dwelling 
house on Thirty-Fifth street, in Louisville, Ky. He had the house insured in the 
sum of $1,750 against loss or damage by fire with the appellant, the Home Insur- 
ance Company of New York. 

On March 31, 1932, the house was damaged by fire. The parties failed to 
agree on the question of the extent of the damage or loss as a result of the fire, 
aid appellee instituted this suit in the Jefferson circuit court to recover on the 
policy. 

The insurance company defended on two grounds: (1) That the policy was 
vcid because of vacancy of the house in violation of its provisions; and (2) 
hecause the assured was claiming damages in excess of the actual loss. 

The house had been occupied by a tenant from the fall of 1931 up to January 
18, 1932, when the tenant vacated the property, and it was not rented or occupied 
any more previous to the fire, March 31, 1932, except about 3 days, under the 
fellowing circumstances: On January 30, 1932, a police officer: called Fred P. 
Kissler, agent of appellee, Steinberg, and told him that there was a family 
occupying a shanty boat on the Ohio river and the river was rising and had 
hecome dangerous or unsafe for people to occupy the boat, and they would have 
to be moved out, and asked Kissler about moving them into the house in ques- 
lion. Kissler suggested to the party to whom he was talking, that he come to his 


. Common Pleas Branch, Second 
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office and sign a lease and arrange about payment of the rents, but the person 
who was talking to Kissler insisted that it was an emergency and asked him if it 
would be all right to move into the house then and arrange for the lease and rent 
iater, and Kissler consented to this arrangement. However, no one called on 
Kissler to arrange for a lease or payment of rents, and Kissler did not go to the 
house or premises to ascertain whether or not any one was occupying the house, 
and there was nothing more said or done about the matter until after the fire, 
which occurred on March 31, 1932. After the fire, Kissler went to the neighbor- 
nood and made inquiry whether or not any one had occupied the house. He was 
told by some of the neighbors that some one had stayed in the house a few days 
in the latter part of January or early part of February, but had moved to 
another location. Kissler proceeded to go to the place to where the parties had 
moved, and there learned that a man named Matheny had lived in the house a 
few days about the time above indicated. After locating the house where Mr 
Matheny lived, he proceeded to make inquiry relating to the occupancy of the 
house and also to collect rents for the time the house was occupied. Mr. Matheny 
was not at home, but Kissler talked to Mrs. Matheny, and she told him that 
they had occupied the house from January 30 to February 2, 1932, and promised 
him that the rents would be paid. Nothing more was said or done about the 
matter until April 26, following, Matheny went to Kissler’s office, and paid him 
50 cents for the three days he and his family had occupied the house. 

The case was tried to a jury, and resulted in a verdict and judgment for 
appellee in the sum of $1,750, the amount sued for. Motion and grounds for a 
new trial were duly made and overruled, and this appeal results 

It is insisted for appellant that the three days’ ocupancy of the property by 
Matheny under the circumstances above stated was not such occupancy or tenaacy 
as contemplated in the forfeiture clause of the policy (which provided that, if the 
hcuse remained vacant for a period of 60 days, the policy would be forfeited), 
ind therefore the court erred in failing to sustain its motion for a directed ver 
dict for the appellant 

To support its position, the case of Continental Ins. Co. v. Dunning, 249 
Ky. 234, 60 S.W.(2d) 577, is relied on. . 

It is our view, however, that in the case, supra, a different state of facts 
exists. In that case the tenant moved out of the house, and the insured, owners 
of the property, stored some household goods in the house with the intention of 
moving therein, and the insured’s wife went to the house and premises ever) 
day to look after the cows, chickens, and other live stock, and to can vegetables, 
cic., but no one lived or slept in the house for a period of time exceeding the 
vacancy limit specified in the policy. This court held that the dwelling house 
was “unoccupied” within the meaning of the policy “because occupation of a 
dwelling house primarily implies a living in it: and consequently a fair and 
reasonable interpretation of the words ‘vacant and unoccupied,’ when used to 
describe a dwelling house, would seem to be that the house is without an 
occupant—without some person living in it. An actuual use of the house as a 
place of abode or habitation is what the insurer contemplates and what the 
policy designs to secure.” 

[1, 2] In the case at bar, it is shown by Kissler, who was introduced by 
appellant, that Matheny lived in the house with his family and his belongings, 
eccupying and using it as his home and place of abode for the period of time 
they lived there. It is further shown by Kissler that he told the person who 
was talking to him in behalf of Matheny that they would have to come to his 
office and sign a lease contract and pay the rents, but, on the insistence of 
the party that he permit Matheny to move in on that evening or night, and that 
they would see to the rents and lease later, Kissler permitted them to move into 
the property with the understanding and under those conditions. In the circum- 
stances, it cannot .be said that Matheny was not a tenant but only a waytarer 
or trespasser. He moved into the property pursuant to the understanding with 
Kissler that the rents were to be paid later. Under these circumstances, Matheny 
was a tenant and “occupant” of the property as much so as if he had signed 
the lease and paid the rents in advance. The burden was on appellant to show 
that the house was vacant in the meaning of the insurance policy. It offered 
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no proof on this point except that of Kissler, and his evidence more strongly 
ended to show that the house was occcpied. 

\ppellant cites and quotes from a number of foreign cases, which, it is 
irgued, sustain its position respecting the occupancy of the building. In Agri- 
cultural Ins. Co. v. Hamilton, 82 Md. 88, 33 A. 429, 431, 30 L. R. A. 633, 51 
\m. St. Rep. 457, he quotes: “It is not a mere casual or occasional sleeping in 
a house that constitutes an occupancy of it. The element of a fixed abode is an 
essential ingredient of every concept of occcpancy when applied to a dwelling 
house and the term ‘unoccupied’ is employed to express the directly opposite con- 
dition. * * * The insurance policy has a manifest reference to a continuous 
physical condition of house as a habitation.” 

It is our view that the above quotation does not coincide with the facts of 
the case at bar. It is more in point with the Dunning Case, supra, which we 
have distinguished. In the case at bar, Matheny occupied the house 3 days and 
nights as his “place of abode and habitation.” It was his home in every respect 
for the time he was there, so far as the record discloses. To the same effect see 
Barry v. Prescott Ins. Co., 35 Hun (N. Y.) 601. 

[3] The further complaint is made that the court erred in refusing appellant 
a new trial on the ground of newly discovered evidence. The alleged newly 
discovered evidence is, in effect, that, after the trial, Matheny made an affidavit 
that one Grimes, a friend of, a witness for, appellee, Steinberg, gave him $2, and 
told him to go to Kissler and pay the rent for the time he occupied the house. 
It is argued that the fact that Matheny paid no rent except with the money that 
appellee furnished him for that purpose is material to his tenancy or “occupancy” 
of the house. We cannot concur in this view. It is immaterial whether or not 
the rent was paid at all. It is commonly known that a number of tenants fail 
to pay their rents; but the payment is not material to occupancy, nor could it 
be material to the insurance risk. The occupancy of a building is required for 

ie purpose of lessening the risk, and whether or not the tenant pay his landlord 
the rents could not possibly increase the risk assumed by the insurer. 

In the instant case the question is whether or not Matheny occupied ard lived 

the house as a place oi abode and habitation. It has been shown, as above 
stated, that he moved into the house with the permission of the agent of appellee 
with the understanding that the rents would be paid, and lived in and occupied 
the house for three days and nights as his only home or place of abode. It is 
ur view that his occupancy of the house under the agreement to pay rent was 
such occupancy as would satisfy the provisions of the policy, although he may 
have failed to pay the rent 

[4] It is further insisted that the sum found by the jury was in excess of 
the actual damage or loss resulting to appellee by reason of the fire. Without 
entering into a detailed discussion of the evidence, it is sufficient to say that 
the evidence was, indeed, very conflicting on the question of the cost of repair- 
ng the building. It was testified by a number of carpenters and building con- 
tractor, introduced for plaintiff, appellee, all of whom seem to be well qualified 
to testify on the subject, that it would cost about $2,000 or more to repair the 
building by replacing the material and making such repairs to the extent caused 
only by the fire. On the other hand, a number of other witnesses testifying 
ior appellant, defendant below, placed the cost of such repairs at approximately 
$1,200 

It was shown by a number of witnesses for appellant that the house was in 
very bad condition. If their evidence is to be believed, it is doubtful that the 
house was worth the cost of repairing it, while other witnesses testifying for 
appellee stated that the house was in fairly good condition. The facts on these 
points relating to the cost of repairs and the condition of the building before 
the fire were submitted to the jury, which was peculiarly a question for its 
determination. It is our view that the evidence is sufficient to sustain the verdict, 
and we are unauthorized to disturb it. 


_ [5] It is further urged as a ground for reversal that the court erred in 
iailing to sustain the request of counsel for appellant that the court instruct the 
jury to consider the depreciation of the building, resulting from the fact that the 
building, in being repaired, would be restored practically to the condition of the 
new building or better. The court refused this instruction on the ground that 
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the instruction given covered that point. The instruction given by the court 
relating to the damages reads: “(1) You will find for the plaintiff, Joseph Stein- 
berg, and against the defendant, The Home Insurance Company, New York, in 
such sum as you believe trom the evidence represents the difference between 
the fair and reasonable value of the building of plaintiff concerning which you 
have heard evidence, immediately before and immediately after the fire referred 
to therein, such difference in value to be determined by the reasonable cost of 
repairing or restoring any damage or injury to said building caused solely by 
said fire to as good condition as it was immedately before said fire, your award 
to plainiff not to exceed the sum of $1,750.00, with interest thereon at the rate 
of 6 per cent per annum from May 9, 1932.” 

Thus it will be noticed that the instruction only authorized the jury to find 
for plaintiff the sum or difterence in the value of the building immediately 
before and immediately after the fire, such difference in value to be determined 
by the reasonable cost o1 repairing or restoring any damage or injury to the 
building caused solely by the fire to as good a condition as it was immediately 
before the fire. 

The depreciation of the building existed immmediately before the fire, and 
necessarily the jury had to take into consideration the depreciation in order to 
arrive at its value immediately before the fire. We think the language used in 
the instruction was sufficiently plain to inform the jury that the measure of 
damage was the difference in the value of the building, including depreciation, 
immediately before the fire and its value immediately thereafter. The jury 
could not have understood the court to mean that they would find for plaintiff 
the difference in value of the building when new and its value after the fire. 
The above instruction is in harmony with the ruling enunciated in the case of 
Springfield Fire & Marine Ins. Co. et al. v. Ramey, 245 Ky. 367, 53 S.W.(2d) 
560, and Southern Ry. in Kentucky et al. v. Kentucky Grocery Co., 166 Ky. 9, 
178 S. W. 1162. 

It is our conclusion that the instructions given are substantially correct, and 
the substantial rights of appellant were not prejudiced thereby. 

Perceiving no error in the record prejudicial to the substantial rights of 
appellant, the judgment is affirmed. 


LONDON & PROVINCIAL MARINE & FIRE INS. CO. OF LONDON, 
ENGLAND v. MULLINS et ux. 
Court of Appeals of Kentucky. March 16, 1934. 
69 Southwestern Reporter (2d) 735. 
INSURANCE. 

Insurer which, by agreement with co-insurer and insured fixed percentage 
of depreciation in value of property insured from date of policy to date of total 
fire loss, eld entitled under “Valued Policy” statute to deduct its pro rata share 
of depreciation from face value of its policy in paying loss (Ky. St. § 762a-22). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from Circuit Court, Kenton County, Criminal Common Law, and 
Equity Division. 

Action by D. D. Mullins and wife against the London & Provicial Marine 
& Fire Insurance Company of London, England. Judgment for plaintiffs, and 
defendant appeals. 

Reversed with directions. 

Horace W. Root, of Newport, for appellant. 

Emile Rivard, of Covington, for appellees. 

Tuomas, Justice. 

The appellant and detendant below, London & Provincial Marine & Fire 
Insurance Company of London, England, is a corporation and is and was at the 
times herein mentioned authorized to insure against fire risk in this common- 
wealth. On July 26, 1927, it issued its policy to appellees and plaintiffs below, 
D. D. Mullins and wife, whereby it insured them against loss by fire to a build- 
ing they owned in Kenton county, Ky., to the amount of $4,000, the policy 
running for a period of five years from that date. Later another policy was 
taken out by plaintiffs on the same property with the Lafayette Fire Insurance 
Company of New Orleans, for the amount of $1,000, making the total amount 
carried $5,000. In August, 1931, some forty-nine months after defendant issued 
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its policy, the property was totally destroyed by fire. The two insurers and the 
insured agreed that from the time of the writing of the policy to the date of 
its destruction there was produced a 20 per cent. depreciation in its value as 
fixed in the policy, and they agreed to settle the loss on that basis, which was 
the payment of a total sum of $4,000, and it was apportioned between the two 
insurers by defendant paying $3,200, and the Lafayette Fire Insurance Company 
paying $800. Receipts were taken for those amounts and the policies surrendered 
and canceled. 

Afterwards plaintiffs brought this action in the Kenton circuit court against 
defendant, alleging in their petition the fact of the issuing of its policy, the 
destruction of the property by fire while the policy was in force, the payment 
to them by defendant of the $3,200, and that under the provisions of section 
762a-22 of the 1930 Edition of Carrol’s Kentucky Statutes (commonly known as 
our “Valued Policy” Statute), defendant still owed it the remaining portion of its 
policy, or $800, for which amount judgment was prayed. Defendant answered i 
which it denied its liability, and averred (with more elaboration) the facts we 
have recited. Plaintiff submitted a demurrer to that answer which the court sus- 
tained and judgment was rendered against defendant for the amount claimed in 
the petition upon its declining to plead further, and this appeal by it calls in 
question the propriety of the court's ruling upon plaintiff's demurrer. 

The applicable portion of the section of the statutes referred to, says: “That 
insurance companies that take fire or storm risks on real property in this Common- 
wealth shall, on all policies issued after this act takes effect (in case of total loss 
thereof by fire or storm), be liable for the full estimated value of the property 
insured, as the value thereof is fixed in the face of the policy; and in cases of 
partial loss of the property insured, the liability of the company shall not exceed 
the actual loss of the party insured: provided, that the estimated value of the 
property insured may be diminished to the extent of any depreciation in the value 
of the property occurring between the dates of the policy and the loss; and provided 
further, that the insured shall he liable for any fraud he may practice in fixing the 
value of the property, if the company be misled thereby.” (Our italics.) 

Before disposing of the merits of the case, the limited question for determin- 
ation should be kept in mind so as not to confuse it with questions involved and 
determined in some cited domestic and foreign cases by plaintiffs’ counsel. To that 
end it should be remembered that the question presented involves the proper con- 
struction and effect of the italicized portion of the statute, and has nothing to do 
with inserted provisions of a policy embraced by its provisions, i. e., valued policies 
upon real estate. 

The cases cited and relied on by counsel involved the right of the insurer to 
uisert provisions in its policy, the effect of which is to qualify and modify the 
mandatory terms of the statute so as to allow the insurer the partial defense of 
reducing the amount named in the policy for causes other than “any fraud he 
(insured) may practice in fixing the value of the property, if the company be mis- 
led thereby.” Some of the cases so relied on by counsel are Germania Insurance 
Co. v. Ashby, 112 Ky. 303, 65 S. W. 611, 23 Ky. Law Rep. 1564, 99 Am. St. Rep. 
295, age’ Fire Insurance Co. v. Minick, 226 Ky. 498, 11 S.W.(2d) 141, and Horn 
v. Atlas Assurance Soc., 241 Ky. 226, 43 S.W.(2d) 675. Other domestic ones are 
cited in those opinions, and still others may be found in note 17 to the text of 26 
C. J., page 355. Among the foreign cases cited in that note is Daggs v. Orient In- 
surance Company, 136 Mo. 382, 38 S. W. 85, 32 L. R. A. 227, 58 Am. St. Rep 
628. That case was appealed to the Supreme Court of the United States, and its 
opinion therein is reported in the case of Orient Insurance Co. v. Daggs, 172 U. S 
537, 19 §. Ct. 281, 43 L. Ed. 552. Some of the domestic cases also found in that 
note are Hartford Fire Insurance Co. v. Borbon County Court, 115 Ky. 109, 72 S. 
WV. 739, 24 Ky. Law Rep. 1850, and Caledonian Insurance Co. v. Cooke, 101 Ky. 412, 
41S. W. 279, 280, 19 Ky. Law Rep. 651. Those cases uphold the constitutionality 
of valued policy statutes against attacks made upon them as violating certain pro- 
visions of hoth Federal and state Constitutions. It could serve no useful purpose 
to repeat in this opinion the arguments made in support of such contentions, nor 
the reasoning of the courts in declining to adopt them, since that information may 
be readily obtained by consulting those cases. Suffice it to say that the conclusions 
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reached by all the courts before which the question has been presented since the 
adoption of such statutes are (1) that they violate no provisions of either the Fed- 
eral or state Constitutions, and (2) that, since they were enacted in furtherance of 
what was deemed a healthy public policy, it is incompetent to evade their pro- 
visions, either directly or indirectly, by the insertion of stipulations in the policy 
having a direct tendency to do so. 

Among such evading provisions is the one providing for arbitration in case of 
a total loss; the one ordinarily referred to as the “three-fourths” valuation clause, 
and others, the enforcement of which would reduce the amount of recovery below 
the valuation of the property fixed in the policy, and which it readily will be seen 
is an entirely different question from either total or pro tanto defenses provided for 
in the statute. We have not been referred to any case, either domestic or for- 
eign, nor has our investigation revealed any involving the limited question here 
presented, and which is: The correct interpretation and application of the proviso 
contained in the statute permitting the estimated value of the property insured to 
be diminished to the extent of any depreciation occurring between the dates of 
the policy and the loss. However, there are expressions in all of the cases (in- 
cluding the domestic ones) in which the court recognized the right of the insurer 
under that proviso to reduce the fixed valuation of the insured property by its 
percentage of depreciation that had occurred from the date of the insurance con- 
tract to that of the loss; but in none of them does that question seem to have been 
directly presented. Such recognition on the part of the court was expressed in its 
general discussion of the particular statute involved. 

As illustrating the comments of this court in cases involving the statute (in- 
cluding the above proviso), we take this somewhat lengthy excerpt from the opin- 
ion in the Cooke Case, supra: “The history of this legislation is that, at the time 
this act was passed by the legislature, there was another bill before it, providing, 
among other things, ‘that insurance companies that take fire or storm risks on real 
property in this commonwealth, in settling their liability on policies issued afte: 
this act takes effect (in case of total loss thereof by fire or storm), shall, when the 
cash value of the property insured is adjusted at a sum less than the amount on 
which premium has been paid, refund to the assured the pro rata of said premiums 
paid on the difference between the amount on which premiums have been paid, 
and the cash value of the property at the time of the fire, as ascertained by the 
adjustment.’ See House Journal 1891-92, p. 1035. This was offered as a substitute 
to the ‘Follis Bill, but was voted down, and the ‘Follis Bill’ became and is the 
law. It is perfectly evident that the legislature intended to remedy the evil of 
overvaluation in insurance, and, in doing so, followed the example of many other 
states of the Union, by making the insurer responsible for overvaluation; and, to 
do this, the remedy was and is to compel the insurer to pay the full amount (in 
case of total loss) for which they write their policy, and on which the premium 
is calculated and collected, subject only to be diminished by any deterioration in 
value between the dates of the policy and the loss, and providing, further, for re- 
lief for fraud on the part of the insured where the insurer is deceived thereby. In 
other words, the law says to insurance companies: ‘If you want to pay only a fair 
price for property eg? may he destroyed, you must adjust that matter before the 
policy is issued; and, you fail so to do, you will be the loser, as the law fixes 
the amount you are ‘o ae by the amount you collect premium on, subject to de- 
teriorations in value after the date of the policy?” (Our italics.) 

It thus appears, as the opinion points out, that the involved statute (762a-22), 
or its predecessor, was what was known as the “Follis Bill,’ and that a substitute 
had been offered therefor, but which was voted down, and from the excerpt taken 
from that opinion it will be seen that the proviso, supra, with reference to dimin- 
ishing the amount to be recovered in a valued policy by the amount of deterior- 
ation therein referred to, refers only to cases where there is a total loss and, nec- 
essarily, does not apply to partial losses, since there is no fired amount of a par- 
tial loss stated in the policy, and it could not be done, because it is always (and is 
necessarily so) the amount of the damage produced by the fire at the time of its 
occurrence. The other domestic opinions, as well as the foreign ones, make similar 
references to the “diminishing proviso,” and say that it applies only in cases of a 
total loss, although that specific question may not have been presented in the case 
under consideration. Such references, though made under facts not involving the 
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direct question here presented, are, to say the least, most persuasive if the true 
and correct interpretation of the proviso, and the intent and purpose of the Legis- 
lature in enacting it. See, also, the text in 26 C. J., pp. 354, 355, § 453, in which 
it is said that under statutes similar to the one under consideration, “the insurer 
may lessen the amount of its liability by showing that by depreciation in the value 
of the property between the time of the issuance of the policy and the loss, the 
value is less than the amount of the insurance named in the policy.” 

But without that text, or such persuasive comments, and viewing the statute 
as if no judicial expressions had ever been made concerning it, we see no escape 
from the conclusion that the “diminishing proviso” creates a pro tanto defense and 
which is one created by the Legislature and not by the parties through stipulations 
in the policy contract. However, it should ever be borne in mind that the minuend 
in the calculation of the amount due. in valued policies where depreciation is 
shown, is always the amount fixed in the policy (unless it may be defeated under 
the provision with reference to fraud in its procurement), and the subtrahend is 
the amount that the evidence shows, or that the parties may agree upon, as the de- 
preciation. 

In this case the answer to which plaintiffs’ demurrer was sustained alleged 
both depreciation, and the agreed amount of it, and the settlement was made after 
subtracting it from the fixed valuation in the policy, which we conclude was strictly 
in accord with the statute, and that the court erred in sustaining the demurrer 
thereto 

Wherefore, the judgment is reversed with directions to set it aside and to 
overrule plaintiffs’ demurrer to the answer, and for other proceedings consistent 
with this opinion. 


KLEINPETER vy. FERRARA et ux. (THIRD DISTRICT BLDG. ASS'N, 
Intervener). No. 32564. 
* Supreme Court of Louisiana. 
Feb. 26, 1934. 
153 Southern Reporter 689. 
3. INSURANCE. 

\ct creating in favor of vendor of “perishable property” lien and privilege 
on proceeds of fire policy where property is destroyed by fire held not to entitle 
holder of mortgage and vendor’s lien on damaged house to proceeds of fire policy 
thereon, as against insured’s judgment creditor, in view of legislative intent that 
words “perishable property” should apply only to merchantable commodities and 
should not apply to realty (Act No. 263 of 1916). 

All perishable property is personal property, but all personal property 

is not perishable property, but in its enlarged sense, the term “perishable 

property” means personal property as distinguished from real property. 

(For other cases, see Insurance, Dec. Dig. 590.) 

\ppeal from Twenty-Fourth Judicial District Court, Parish of Jefferson; L. 
Robert Rivarde, Judge. 

Suit by William J. Kleinpeter against Mr. and Mrs. Charles C. Ferrara, 
wherein Third District Building Association intervened. From a judgment dis- 
missing the intervention and opposition, intervener appeals. 

Affirmed. 

Fred Zengel, Jr., of New Orleans, for appellant. 

\ndrew H. Thalheim, of Gretna, for plaintiff appellee. 

John E. Fleury, of Gretna, for defendants. 

Rocers, Justice. 

Charles C. Ferrara and Marie Ferrara, his wife, jointly own a single cottage 
designated as No. 320 Sixth street, in the city of Gretna. This property was 
damaged by fire to the extent of $917.70, and the loss was covered by an insurance 
policy of the Buffalo Insurance Company, of Buffalo, N. Y., issued in the name 
of Charles C. Ferrara. 

_ The plaintiff, William J. Kleinpeter, under a judgment against Mr. and Mrs. 
Charles C. Ferrara, seized the interest of Charles C. Ferrara in the claim against 
the insurance company for the damage caused by the fire. 

The Third District Building Association, as the owner of a note signed by 
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Mr. and Mrs. Charles C. Ferrara, secured by mortgage and vendors’ lien on the 
damaged property, intervened, and opposed the seizure, claiming a_ preferential 
right to the proceeds of the insurance policy. There was no loss payable clause 
attached to the policy, and intervener and opponent predicated its claim to be 
paid in preference to the seizing creditor upon Act No. 263 of 1916. 

William J. Kleinpeter, who was made a respondent in the intervention and 
third opposition of the building association, filed an exception of no right or cause 
of action and also an answer. The principal defense set up in the answer was 
that Act No. 263 of 1916 is unconstitutional for the reason that the body and 
subject-matter of the statute is broader than its title, the title referring only t 
perishable property and the body of the siatute to property generally. 

The court below overruled the exception, but on the merits dismissed the 
intervention and opposition of the building association, holding that Act No. 263 
of 1916 is ineffective as to real estate. 

Section 16 of article 3 of the Constitution of the state provides that every 
law enacted by the Legislature shall embrace but one object, and shall have a 
title indicative of such object. The title of Act No. 263 of 1916 is indicative of 
but one object; that is, to create in favor of the vendor of perishable property 
a lien and privilege on the proceeds of the insurance policy where such property 
is destroyed by fire. But the provisions of the statute are more comprehensive 
tian its title indicates, and create a lien and privilege in favor of the vendor 
where any character of property is destroyed by fire. 

[1] The title of a statute defines its scope, and any of its provisions beyond 
the restrictions of the title are invalid. State v. Banks, 106 La. 480, 31 So. 53: 
State v. Duson, 130 La. 488, 58 So. 159: State v. Hincy, 130 La. 620, 58 So. 411; 
Sullivan v. Minden Lumber Co., 135 La. 331, 65 So. 479; State v. Capdevielle, 135 
La. 669, 65 So. 890: State v. Walters, 135 La. 1070, 66 So. 364; State v. Thibo- 
deaux, 136 La. 935, 67 So. 973; State v. Boylston, 138 La. 21, 69 So. 860. 

It is argued on behalf of the intervener and opponent that, in consonance 
with the spirit and purpose of the statute, the words “perishable property” con- 
tained in the title should be given a broad rather than a restrictive meaning and 
should be construed to apply to all property consumable by fire. 

[2] But it is a familiar rule of statutory construction that the words of a 
legislative act cannot be extended beyond their proper and natural meaning in 
order to meet particular cases. 

[3] All perishable property is personal property, but all personal property is 
not pe rishable property. Nevertheless, in its enlarged sense the term “perishable 
prope rty” means person: il property as distinguished from real property. 

“Perishable goods” are those goods which are lessened in value and become 
worse by being kept. Bouvier’s Law Dict.; Rawle’s Revision, vol. 2, p. 655. 

We think the term “perishable property” is used in its enlarged sense in the 
title of Act No. 263 of 1916, it being clearly the intention of the Legislature to 
protect only the vendor of merchantable commodities destroyed by fire, since it 
is often impracticable to obtain such protection through the use of the loss pay- 
able insurance clause customarily exacted by the holders of vendors’ liens and 
mortgages bearing upon real estate. 

For the reasons assigned, the judgment appealed from is affirmed. 

St. Paul, J., absent. 


LA HOOD v. NATIONAL UNION FIRE INS. CO. No. 32109. 
Supreme Court of Louisiana. Feb. 26, 1934. 
Rehearing Denied March 26, 1934. 
153 Southern Reporter 695. 
INSURANCE. 

In action on fire policy covering stock of merchandise evidence /teld not 
sustain charge that inventory was fraudulent, notwithstanding that inventory 
showed mostly whole lots and not broken lots. 

There was evidence that inventory was correct as to its contents and 
that each article was counted or measured and cost price tagged thereon 
was called out at time inventory was taken. Fact that inventory showed 
mostly whole lots resulted from fact that insured and his assistants in 
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measuring bolts of cloth disregarded overplus in inches and merely stated 
total number of yards, and counted canned goods in even dozens. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2, INSURANCE. 


In action on fire policy covering stock of merchandise, evidence held not to 
sustain insurer’s charge that insured did not keep records in fireproof safe. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 
In action on fire policy covering stock of merchandise, evidence held not to 
support insurer’s charge that insured willfully failed to produce prior inventory. 
Evidence showed that such inventory was delivered to adjusters of 
insurer and that thereafter insured was notified to call for such docu- 
ments and produce them at later date. Such inventory was lost by insured 
while on way home. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4. INSURANCE. 

Iron-safe clause must be complied with to authorize recovery on fire policy 
covering stock of merchandise. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

INSURANCE. 

While “substantial compliance” with iron-safe clause of fire policy is sufficient, 
tor compliance to be substantial, the records kept must enable insurer to ascertain 
with reasonable certainty amount of goods on hand at time of fire and to test 
with like cértainty correctness of accounts delivered to it. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

6. INSURANCE. 

Evidence of insured’s failure to keep proper set of books held to require 
judgment for insurer in action on fire policy covering stock of merchandise. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

\ppeal from Eleventh Judicial District Court, Parish of De Soto; Hal A. 
Burgess, Judge. 

Action of Ike La Hood against the National Union Fire Insurance Company. 
judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Hardin & Coleman, of Shreveport, for appellant. 

Pegues & Pegués and W. Crosby Pegues, Jr., all of Mansfield, for appellee. 

LAND, Justice. 

Plaintiff has resided in the town of Mansfield, La., during the last fifteen 
years and has conducted a mercantile business there. 

The stock of merchandise of plaintiff was damaged by a fire in that town 
on May 20, 1931. Considerable damage was done to the stock by fire, smoke, and 
water. 

This is one of eight suits against eight fire insurance companies on eight 
different policies. The total amount sued for in all the cases is $12,500. In addi- 
ton thereto, plaintiff claims 12 per cent. on the amount as damages for failure 

settle insurance claims within sixty days after due proof of loss, and reason- 

attorney’s fees in each case. 

The cases were consolidated for trial in the lower court. The policy in this 
suit is for $2,000. The other policies are for a lesser amount. 

The trial court rendered judgment in this case for the face of the policy, 
$2,000, with 10 per cent. penalty as attorney’s fees. A similar judgment was 
rendered in each of the other cases, except’ one, in which recovery was denied. 
Krom the judgment in this case, defendant has appealed to this court. In the 
ether cases, defendants have appealed from the judgments rendered against them 
to the Court of Appeal, where the decision in this case is awaited. 

(1) Defendant urges and submits that the iron-safe clause of the policy 
herein sued on has been breached and violated in the following respects: 

First, that plaintiff has failed to take a complete, correct, and itemized inven- 
ry of his stock of merchandise. 


+ 
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Second, that plaintiff has failed to keep a set of books clearly showing 4 
complete record of business transactions, including all purchases and sales, both 
for cash and credit. 

Third, that plaintiff has failed to keep his records in a fireproof safe or some 
other place not exposed to fire. 

Fourth, that plaintiff has failed to produce his inventory taken January 1, 
1930, and certain other records of his business. 

Fifth, that the policy herein sued upon is null and void because of fraud or 
attempted fraud on the part of plaintiff. 

On the other hand, plaintiff denies the above charges made by defendant, 
and asserts that the iron-safe clause was substantially complied with. 

[1] (2) The charge by defendant that the inventory dated. January 1, 1931, 
was false, padded, and fraudulent is not borne out by the evidence in the case. 

The inventory, on its face, shows the various items and quantities of mer- 
chandise on hand, and the cost prices opposite each, which total the sum of 
$13,093.32. 

These various items, quanities, and cost prices were called out by plaintiff 
to his bookkeeper, J. N. Laney, who took them down on slips of paper at the 
time, which were afterwards copied on the inventory sheets filed in this case 

Mr. Laney testifies that the inventory is correct as to its contents, and 
plaintiff testifies that each article was counted or measured, and the cost price 
tagged thereon was called out, at the time the inventory was taken. 

It is true that the footing of the total amount of the inventory, which was 
made by Mr. Laney, is stated to be $20,009.14. This is, manifestly, a clerical 
error or mistake. Plaintiff at no time has claimed that the inventoried valu 
of his stock of merchandise on hand, at the time of the fire, was the sum of 
$20,009.14. 

There is a vast difference between fraudulently inserting in an inventory 
merchandise that ts not on hand, and a mere mistake in figures in arriving at 
the total value of the items therein stated. This error was readily detected by 
the adjusters of defendant company, and no deception or fraud resulted from, or 
was intended by, the mistake. 

Nor are we of the opinion that fraud is indicated by the mere fact that the 
inventory of 1931 shows mostly whole lots and not broken lots. This condition 
resulted from the fact that plaintiff and his assistants, in measuring bolts of 
cloth, disregarded the overplus in inches, and merely stated the total number 
of vards. Also if plaintiff had only—say—l1 cans of corn, he would add a can 
of tomatoes to make an even dozen. 

In the case of Pouns y. Citizens’ Fire Insurance Co., 144 La. 498, 80 So. 672, 
it is said: “Learned counsel for defendant now criticize it (the inventory) becaus« 
consisting mostly of full barrels, cases and dozens instead of partly emptied 
barrels, and broken cases and dozens, as might be expected of the stock of a 
country store; but, such as it was, it had been made in good faith; and since it 
was good enough for the issuance of the policy and the payment of the premium, 
it ought to be good enough for the settlement of the loss.” 

[2] (3) The charge that plaintiff did not keep his records in an iron, fire- 
proot safe is also not borne out by the facts, which show that, after the fire, 
plaintiff went to his safe on the insured premises and extracted therefrom all 
of the books and papers filed in evidence in this case. (Ev. 7.) 

[3] (4) The charge also that plaintiff has willfully failed to produce for 
inspection his prior inventory taken January 1, 1930, is without merit in our 
opinion, 

The inventories for 1930 and 1931 and the other books and papers taken 
from the safe by plaintiff were promptly delivered by him, at their request, to 
the adjusters of the various companies at a hotel in Mansfield, La. 

Thereafter, plaintift was notified by the adjusters to call at the hotel for 
these documents and to produce them at a later date. He did so, and had all 
of the inventories, etc., on the rear seat of his automobile when he stopped, on 
his way returning home, at the office of his attorney. He had been accompanied 
by one of the adjusters in another automobile. 

Upon arriving at home, plaintiff discovered that the 1930 inventory was 
missing from his papers. He immediately telephoned to his attorney, and asked 
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if he had left the document at his office, and did everything in his power to 
locate it. 

From the facts before us, we are not in a position to say that plaintiff 
purposely misplaced the inventory, any more than we would feel justified in 
saying that one of the adjusters kept the inventory for the purpose of setting 
up such a defense, should the companies deny liability in these cases. 

Be that as it may, defendant, in paragraph X of its answer, avers: “* * * * 
That your respondent is informed, and believes, and, so believing, alleges as a 
fact that the plaintiff herein took an inventory of his stock on January 1, 1930, 
which probably reflected the amount of merchandise on hand as of January 1, 
19398. :* = =" 

The case of Davis v. National Fire Insurance Co. et al., 169 La. 63, 124 So. 
147, 148, is not in point, as the facts stated therein are different from the facts 
as to the production of the inventory of 1930 in the present case. 

In the Davis Case it is said: “On the day following the fire, defendants 
were notified of the loss through their agency at De Ridder, La., and sent I. C. 
Ford, an adjuster, to adjust the loss. Ford arrived at Dido, the place of the loss, 
and called upon plaintiff for the production of the books and inventories. Plain- 
tiff produced the books siie kept, and an inventory taken on January 1, 1926, 
about a month before the fire, but failed to produce the first inventory taken or 
the one required in the first section of the iron-safe clause.” 

[4] It is true that the iron-safe clause must be complied with to entitle the 
insured to recover. 

It is also equally true that, under the tacts of this case, it would be highly 
technical, and gravely unjust, to deny to plaintiff the right to recover, after the 
production of the inventory of 1930 for inspection, in the absence of convincing 
proot that he intentionally lost, or fraudulently destroyed, that document. 

5, 6] (5) The serious issue in this case, however is the charge by defendant 
ihat plaintiff has failed to keep a set of books clearly showing a complete record 
i business transactions, including all purchases and sales, both for cash and 
credit 

As to the doctrine of substantial compliance invoked by plaintiff in this case, 
it is said in Davis v. National Fire Insurance Co. et al., 169 La. 63, 124 So. 147, 
149: “While it is held that a substantial compliance with the iron-safe clause 
is sufficient, vet for the compliance to be substantial the records and books kept 
and preserved must be such as to enable the insurer to ascertain, with reasonable 
certainty, the amount of the goods on hand at the time of the fire, and to test 
with like certainty the correctness of the accounts delivered to it. Manuel v. 
Stuyvesant Ins. Co., 156 La. 813, 101 So. 152; Clark & Sons vy. Franklin-Ins. Co., 
130 La. 584, 58 So. 345; Pouns v. Citizens’ Fire Insurance Co., 144 La. 497, 80 
So. 672,” 

Plaintiff produced, at the trial, a ledger, two so-called cash books, the inven- 
tory of 1931, and some McCaskey credit sale slips, totaling $480.60. These 
slips are for various years, some for 1929, some for 1930, and some for 1931. 

In the report of plaintiff to R. G. Dunn & Co., of date January 11, 1931, 
‘ontained the following statement: “Outstanding Accounts (credit sales) 

poke $4,000.00.” 

There are no entries of the McCaskey slips in plaintiff's books at all. 

From January 1, 1930, to September 25, 1930, the elder Corley was book- 
kee} ver for pl uintiff. From September 25, 1930, to November 6, 1930, Roy Corley, 
his son, was plaintiff's bookkeeper; and from that time, until the date of the fire, 
May 20, 1931, J. N. Laney kept plaintiff's books. 


Plaintiff testified that he had always carried a large stock of goods, and 
that, during the year 1931, he conducted principally a cash business, and did 
only a small credit business, “maybe 150.” 


When a customer came in and bought goods on a credit, plaintiff would 
use these McCaskey register slips. He would make out the record in duplicate, 
give the purchaser one slip and put a copy in the register. When the purchaser 
returned to pay, plaintiff would surrender to him the copy in the register, and 
then punch the amount in the register, and that would be considered as cash 
sales ic that day. 

Mr. Laney, bookkeeper for plaintiff, testified that plaintiff kept no book 
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record of the McCaskey credit sales, except the tickets in the register, and that, 
when they were paid, they would be entered in the.cash sales. 

We quote the following questions propounded to Mr. Laney and his answers: 

“Q. From any records that were kept, can you tell the amount of outstand- 
ing accounts? 

“A. Just from these slips here. 

“Q. That is the only record he had? 

A eS; SIE; 

“Q. Those slips represent accounts that are outstanding today? 

“A. Yes, sir. 

“QO. They do not represent the amount that was outstanding on January 1 
1931 ? 

“A. No, sir. There is no way to figure that amount now. I do not know 
of any way of figuring it now; as 1 understand it, the only record he had of the 
credit sales was these McCaskey slips.” (Ev., p. 54.) 

The younger Corley, plaintiff's bookkeeper, also testified that plaintiff's 
merchandise credit account was made through the McCaskey cash register and, 
when payment was made, it went through the cash register. 

He testified that, as bookkeeper, he never even saw the McCaskey records. 

Plaintiff testified thai he got all of the groceries, clothes, and shoes for his 
family, consisting of his wife, himself, and his two children, out of the store, 
and that he estimated the cost at $100 per month. 

Plaintiff admits that he kept no record of that. 

In Davis v. National Fire Insurance Co. et al., 169 La. 63, 124 So. 147, 148, 
it is said: “In fact, plaintiff's husband says that he treated all cash received, 
whether from collections on credit sales or from cash sales, on the same basis; 
that is, as cash. The effect of this was to cause confusion, since a collection 
treated as a cash sale indicates goods sold on the day of entry, when the goods 
for which collection was made may have been sold a month or two before, and 
originally entered as a credit sale.” 

The court then added: “Moreover, to add to the confusion, it appears that 
plaintiff withdrew groceries and dry goods from the store for the use of herseli 
and family without making any entry of the goods withdrawn.” 

(6) Now as to record of cash sales. 

Mr. Laney, bookkeeper for plaintiff, testifies that there is no record of cash 
sales from October 30, 1930, until January 1, 1931. 

He did not close plaintiff's books at the end of 1930, and made no entries 
in the merchandise account of the amount of the inventory at the end of 1930. 

Mr. Roy Corley, bookkeeper of plaintiff from September 25, 1930, to Novem- 
ber 6, 1930, testifies that the entries in the cash book of date September 3, 5, 8, 
11, 12, 13, 14, 16, 17, 22, 23 and 24, 1930, were entries from plaintiff's bank books, 
and that was the only record of the cash sales that plaintiff kept. 

Sometimes, there was a delay of a week in posting these sales but, usually, 
they were posted every three or four days. 

Mr. Corley states that, while he was keeping plaintiff's books, from Septem- 
ber 25, 1930, to November 6, 1930, when Mr. Laney took charge, the only record 
that plaintiff had of cash sales was his bank deposits shown by the cash book. 

Mr. Corley kept a record of cash paid out for current expenses, but there 
were no salaries or anything like that included. These expenses were just for 
ireight and such as that. Insurance accounts and other things were posted as 
to these accounts. 

In keeping a record of cash sales, no record was kept of the total amount 
that would go into the cash register each day. So, the cash entry for each day 
would be the total that went into the cash drawer, less the cash taken out for 
purchases, etc. Besides, the cash collected from credit sales was mingled with 
the cash collected from cash sales. 

Plaintiff's books were so loosely kept that there was nothing to show what 
money taken in during the day was paid on previous credit purchases, and what 
was paid on purchases for cash. It is now simply impossible to arrive at the 
gross amount of sales, and hence to ascertain what merchandise was still on 
hand at the date of the fire. : 

Plaintiff's record of cash sales to October 31, 1930, is represented only by his 
bank deposits, and his last bookkeeper, Mr. Laney, used practically the same 
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system for his cash sales during the months of January, Februry, March, April, 
and May, 1931. 

It cannot be contended, except in a Pickwickian sense, that bank deposits 
reflect, with accuracy, cash sales, and constitute substantial compliance, in this 
respect, with the iron-safe clause. 

As said by this court in Stovall v. Sterling Fire Insurance Co., 163 La. 284, 
111 So. 707, 708: “And however liberal this court may have been in accepting rec- 
ords, which though informally and irregularly kept, yet did in fact afford such 
information as might suffice to establish the amount of goods on hand at the 
time of the fire, nevertheless we have always insisted that: 

“‘The books or data kept must show with reasonable certainty a complete 
record of the business transactions of the insured; and if they do not contain 
such a record, “* * * the insured cannot recover.”’ Manuel v. Stuyvesant Ins. 
Co., 156 La. 813, 101 So. 152.” 

It is therefore ordered that the judgment appealed from be annulled and 
reversed. 

It is now ordered that plaintiffs demands be rejected and that plaintiff’s suit 
be dismissed at his costs. 

St. Paul, J., absent. 


WUTZKE et al. v. COUNTY FIRE INS. CO. OF PHILADELPHIA. No. 135. 
Supreme Court of Michigan. April 3, 1934 
254 Northwestern Reporter 203. 
2. INSURANCE. 


Insurer waived proofs of loss under fire policy where insurance certificate 
issued to insured mortgagors by insurer as true copy of fire policy delivered to 
mortgagee contained no reference to proof of loss requirements found in policy, 
aid insurer’s agent and adjuster induced mortgagors to believe proof of loss was 
unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 558{[1].) 

3. INSURANCE. sh mens 

Rule that policy covering building and personalty therein is indivisible so 
that voiding of risk on building voids insurance on personalty is subject to modi- 
fication by subsequent conduct of parties operating as practical construction of 
policy, or by way of waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

4. INSURANCE. 

Insured mortgagors could, after loss of realty by mortgage foreclosure, 
recover for loss of personalty insured under fire policy covering both real and 
personal property, where insurer’s agent knew of insured’s loss of premises when 
he wrote insurance on barn for unexpired term of policy by means of indorse- 
ment rider attached to policy and accepted premiums from insured. 

(For other cases, see Insurance, Dec. Dig. § 328[15].) 


\ppeal from Circuit Court, Berrien County; Charles E. White, Judge. 

\ction by Henry Wutzke and another, plaintiffs, against the County Fire 
Insurance Company of Philadelphia. From a judgment for defendant, plaintiffs 
appeal. 

Reversed, and cause remanded for entry of judgment for plaintiffs. 

\rgued before the Entire Bench. 

Clarence E. Butler, of Benton Harbor, for appellants. 

Stuart B. White, of Niles, for appellee. 

FEAD, Justice. 


February 11, 1930, defendant issued a three-year fire insurance policy to 
plaintiffs, covering $1,200 on farm dwelling house, $500 on household and personal 
effects therein, nothing on barn, $350 on horses and cows, and $300 on vehicles. 
The real estate was mortgaged to Charles Molter, and the loss, if any, was made 
payable to him. 

The mortgage was foreclosed by sale March 15, 1931. The period of redemp- 
tion was one year. Plaintiff did not redeem. But they continued to occupy the 
house as their dwelling as tenants of Molter. The household effects were 
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destroyed by fire November 23, 1932, after the period of redemption had expired. 
This action is on the policy. Defendant had judgment, in trial before the court 
on agreed statement of facts, on the ground that (1) plaintiffs had failed to 
make proofs of loss, and (2) the policy was indivisible, and, the insurance on 
the building having terminated by change of title, the insurance on the personalty 
lapsed with it. : 

The original policy was delivered to Molter. Ferd Streich, the agent who 
solicited and wrote the policy, gave plaintiffs a certificate of insurance. No question 
is raised as to the agency or authority of Streich to bind the company. The 
certificate occupies nearly nine pages of the printed record. It states that it “does 
insure” plaintiffs against loss and damage by fire, describes the risk in detail and 
in form as in a policy, contains clauses covering alterations and repairs, explosions, 
other insurance, prorating of loss, lightning, electrical apparatus, guest property, 
awnings, vacancy, and loss of rents or rental value. It uses the terms “this policy” 
and “insured hereunder” over twenty times. Except for the final clause, one 
not entirely familiar with insurance policies and standard statutory forms would 
think the certificate was the policy. The final clause reads: “This certificate is 
issued with the understanding that it is only a copy of the policy named herein, 
and is subject to all clauses, riders, amendments, endorsements and assignments 
‘hat may be made on said policy, and in case of cancellation of policy, this cer- 
lificate will immediately become null and void.” 

Obviously the clause warns the assured that the certificate is not the policy, 
but it assures him that it is a true copy of the policy, subject to such additions, 
other than the body of the policy, as should be made thereon. 

In October, 1931, Streich wrote $700 on the barn, by means of an indorse- 
ment rider, “to be attached to policy,” which he annexed to the certificate. Mr 
Wutzke cannot read or write English. His wife can read a little, but she did 
not read the certificate, nor did they have it read to them. Apparently they merely 
took and kept the paper given them by the agent and assumed it was correct, as 
most of us would have done. They can hardly be blamed for thinking the cer- 
tincate contained the whole of the contract. It did not contain the clauses void- 
ing the policy for change of title and providing for proofs of loss which were in 
the body of the policy when issued. 

When Mr. Streich wrote the barn insurance he was told by plaintiffs that 
the mortgage had been foreclosed and the period of redemption would expire 
in March. Plaintiffs did not pay the premium for the barn insurance until the 
next July and September, after the period of redemption had expired. When 
paying premium in July they told Streich that they had lost the farm by fore- 
closure and were renting from Molter. Streich had paid the company the premium 
the preceding January, but plaintiffs had no knowledge of it. 


The next day after the fire plaintiffs notified Streich, who told them that 
he would notify the company, and he did at once, and that plaintiffs were to make 
out a detailed list of their loss and give it to the adjuster, who would appear in 
a few days. Several times within sixty days they called on Streich for adjustment 
and he assured them the adjuster would come. The adjuster appeared about sixty 
days after the fire. Mrs. Wutzke offered him a list of the property burned, the 
adjuster told her to keep it and he would be back in about a week. He did not 
return. At no time within sixty days did the company deny liability nor were 
plaintiffs informed it was necessary to file sworn proofs of loss. The record does 
not show when, if at all, the company denied liability before suit. 

The certificate of insurance introduces an unusual element into the case. 
Plaintiffs contend it is the whole contract. Perhaps, under the circumstances, the 
contention is not far amiss so far as practical results are concerned. The case is 
also complicated by the fact that plaintiffs did not read the certificate. And there 
was no showing that they knew a policy had been delivered to the mortgagee. 
The case must be considered, therefore, upon the basis that plaintiffs knew what 
they were required to know. 

[1] Of course, plaintiffs were charged with knowledge of the contents of the 
certificate itself. But, because of the representation of the certificate that it is 
a copy of the policy, they were not charged with notice of other provisions in 
the hody of the policy. Defendant can hardly insist that plaintiffs were chargeable 
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with knowledge of the insurance law and the standard form of policy when it 
issued to them a misleading instrument, calculated to throw them off guard. 

[2] The certificate contained no reference to proofs of loss. The assurance 
thereby given that proofs were not necessary was confirmed by defendant’s agent 
and its adjuster, who not only failed to inform plaintiffs of the requirement of 
the policy not found in the certificate, but affirmatively induced them to believe 
that all they had to do was to make a list of the lost articles, keep it, and wait. 
Defendant thereby waived proofs of loss. Security Insurance Co. v. Fay, 22 
Mich. 467, 7 Am. Rep. 670. ; 

[3] The courts are about equally divided upon the point, 47 A. L. R. page 
630, 53 A. L..R. page 1123, notes, but it is the rule in this state that a policy of 
insurance covering a building and personal property to be contained therein is 
‘divisible; so that the voiding of the risk on the building voids the insurance 
on the personal property. Benham y. Farmers’ Mut. Fire Ins. Co., 165 Mich. 
406, 131 N. W. 87, L. R. A. 1915D, 736, Ann. Cas. 1912C, 983; A&tna Ins. Co. 
v. Resh, 44 Mich. 55, 6 N. W. 114, 38 Am. Rep. 228 The rule arises out of a 
construction of the contract and is founded upon the proposition that the risk 
on one item affects the risk on the other. Therefore, the rule is subject to modi- 
fication by subsequent conduct of the parties operating as a practical construc- 
tion of the policy or by way of waiver or estoppel. 

[4] Both when he wrote the barn insurance for the unexpired term of the 
policy and when he accepted the premium, defendant’s agent knew the state of 
the title. His knowledge was imputed to the company, Schaeffer v. East & West 
Ins. Co., 260 Mich. 220, 244 N. W. 454, and his acts were the company’s acts, 
hecause he had authority to issue policies and receive premiums. He could have 
written a policy for the household furniture alone. By accepting the premiums he 
wuived the forfeiture. Beebe v. Fire Insurance Co., 263 Mich. 151, 248 N. W. 
578. His acts, done without notice to plaintiffs of the effect of the foreclosure 
upon the personal property insurance, amounted to a consent to the continuance 
of the policy as to any property in which plaintiffs should have an insurable 
interest at the time of loss. The result is the same whether it be called a prac- 
tical construction of the policy or a waiver of forfeiture or indivisibility. 

Judgment reversed, and cause remanded for entry of judgment for plain- 
uffs with costs. 

Nelson Sharpe, C. J., and Potter, North, Wiest, Butzel, Bushnell, and Edward 
M Sharpe, JJ., concur. 


HETCHLER v. AMERICAN LIFE INS. CO. No. 137. 
254 Northwestern Reporter 221. 
Supreme Court of Michigan. April 3, 1934. 

INSURANCE. 

Insurer’s erroneous statement of date of expiration of extended insurance, 
hased on mistake in computation, held to estop insurer to deny liability where in- 
sured died before date stated, although after expiration of extended insurance 
period, if correctly computed. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

\ppeal from Circuit Court, Genesee County; Edward D. Black, Judge 

Action by Nellie E. Hetchler against the American Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

\rgued before the Entire Bench. 

George E. Leonard and Harry F. Johnson, both of Detroit (Fred H. Aldrich, 
Claris Adams, and Wilber M. Brucker, all of Detroit, of counsel), for appellant. 

Guy W. Selby, of Flint, for appellee. 

ButzeEL, Justice. 

In 1916 Clarence O. Hetchler of Flint, Mich., took out a $12,000 20-year en- 
dowment insurance policy with the Northern Insurance Company, which later was 
merged with the American Life Insurance Company, defendant herein. The policy 
provided that, in case of default in the payment of subsequent premiums after three 
annual premiums had been paid, assured would be entitled to certain surrender and 
loan values, paid-up insurance. or extended insurance, in accordance with the num- 
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ber of annual premiums that had been paid. It was also provided that the policy 
might be reinstated at any time during the period of extended insurance, upon 
evidence of good health satisfactory to the company, and the payment of all ar- 
rearages. Hetchler borrowed $2,256.07 on his policy from defendant. After the 
policy had been in force for 10 years, he failed to pay the annual premium due on 
October 13, 1926. Thereupon the company sent him the following letter, advising 
him of the lapse of the policy, and that the balance of the then existing cash sur- 
render value of the policy, after deducting the indebtedness against it, had been 
used to purchase extended insurance: 

“American Life Insurance Company 
“Detroit, Michigan. November 29, 1926. 

“Copy 

“Copy furnished to Albert Hetchler, by his request. 
“Mr. Clarence O. Hetchler, 1401 Harrison Street, Flint, Michigan. 

“Dear Sir: On account of your policy No. 12781 having lapsed for non-payment 
of premium due October 13th, 1926, it has become necessary for us to charge the 
existing loan indebtedness of $2,256.07 against the cash value of $3,079.40. The 
balance has been used to buy insurance to May 13th, 1932, until which date you 
are protected under the extended insurance provision of the policy. 

“We trust you have not permitted this policy to lapse because of any dis- 
satisfaction with it, or with the treatment accorded you by the Company or any 
of its representatives, and we will indeed be pleased to have you take up with Mr. 
Odle, State Manager of our Flint, Michigan, branch office, the matter of reinstate- 
ment of the contract. 

“Respectfully yours, 
“Assistant Secretary 
“AFR:MM A. F. Reinhard.” 

The insured evidently relied upon the terms of this letter and believed that 
he was protected until May 13, 1932. In January, 1929, however, he wrote the de- 
fendant in order to make certain as to the status of his policy, and received the 
following reply: 

“American Life Insurance Company 
“Clarence L. Ayres, President 
“Detroit 
“January 22nd, 1929. 
“Mr. Clarence O. Hetchler, 1401 Harrison St., Flint, Mich. 

“Dear Sir: This is in reply to your letter of January 18th relative to your pol- 
icy No. 12781 which lapsed some time ago. 

“The letters you have on file described the status of the policy at the time 
they were written. According to our records another letter was written under 
date of November 29th, 1926, in which you were notified that the policy lapsed for 
non-payment of the premium that was due on October 13th, 1926, and conse- 
quently the policy lapsed at that time with an indebtedness against it of ‘$2256.07 
and that the policy would be carried under its extended insurance provision for 
5 years 7 months or to May 13th, 1932. That is the present condition of your 
policy and you will notice that you will be protected for the full amount of the 
policy to that date. 

“If you wish to discontinue the policy at this time, the surrender value is 
$564.50 which would be paid to you upon return of the enclosed surrender receipt 
signed by yourself and your beneficiary, and accompanied by your policy. 

“Any other information that you would like to have will be gladly furnished. 

“Yours very truly 
“W. H. Ekberg, 
“WHE*SK Assistant Secretary.” 

Hetchler did not elect to take the $564.50 offered, but permitted the policy 
to continue for the extended term, obviously relying upon the assurance of the 
company, expressed in this letter, that he was protected until May 13, 1932. He 
died on April 13, 1932, and, upon defendant’s refusal to pay the amount due 
under the policy, Nellie E. Hetchler, the widow and beneficiary, brought suit to 
recover $8,650, the amount due on the policy. 

The defendant claims that, after the demand for payment was made on 
behalf of the beneticiary, the company rechecked its records, as was its custom 
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upon receipt of notice of death of the insured on any policy running under 
extended insurance; that it was then discovered that the company had made 
a mistake in computing the period of extended insurance, and that it had actually 
expired on March 15, 1932, 28 days prior to the death of the insured, rather than 
on May 13, as stated in the letters; that the policy had therefore lapsed prior 
to the date of Mr. Hetchler’s death, and the company was not subject to any 
liability thereunder. Defendant does not claim that there was any fraud on the 
part of the insured or plaintiff, or that either of them was in any way responsible 
for the alleged error or had any knowledge thereof. Two actuaries and a pro- 
fessor of mathematics at the University of Michigan testified that the period 
of extended insurance, if properly computed, would have expired on March 15, 
1932, as claimed by the company. 

The trial judge held that the defendant was estopped from denying liability 
on the policy, on the ground that the insured had relied upon the statements 
of the company to his detriment. Judgment was rendered in plaintiff's favor 
for $12,000, payable in installments of $50 per month for 20 years, or 240 months, 
as had previously been elected by the insured in place of the lump sum of $8,650 
in cash, according to the terms of the policy. 

{1, 2| The sole question on appeal is whether the company is estopped from 
denying its liability under the circumstances. 

“It is a familiar rule of law that an estoppel arises when one by his acts, 
representations, or admissions, or by his silence when he ought to speak out, 
intentionally or through culpable negligence induces another to believe certain 
facts to exist and such other rightfully relies and acts on such belief, so that 
he will be prejudiced if the former is permitted to deny the existence of such 
facts.” Kole v. Lampen, 191 Mich. 156, 157 N. W. 392, 393. 

The fact that the representations of the company here relied upon were 
not made fraudulently, but were due solely to a mistake in computation, does 
not operate to prevent the raising of an estoppel. It is commonly held that, 
although the party making the representations was ignorant or mistaken as to 
the real facts, if he was in such a position that he ought to have known them, 
ignorance or mistake will not prevent an estoppel. Pomeroy’s Equity Juris- 
prudence (4th Ed.) § 809; 10 R. C. L. p. 695; Westerman v. Corder, 86 Kan. 
239, 119 P. 868, 39 L. R. A. (N. S.) 500, Ann. Cas. 1913C, 60; Ward v. Cameron 
(Tex. Civ. App.) 76 S. W. 240. In the instant case defendant had all the facts 
and figures before it from the time of the first letter to the insured until his 
death, almost 6 years later. Under the circumstances, the error was the result 
of defendant’s own negligence, and knowledge of the real facts must be imputed 
to the company. 

It cannot be said that the insured was negligent in not discovering the error, 
or that he was charged with knowledge as to the time when his policy could 
expire. He had a right to rely on defendant’s statements in the two letters written 
to him by the company. It is well-nigh impossible for the ordinary layman to 
understand the intricacies of actuarial accounting. The insurance company itself 
even deemed it necessary to have its figures checked by a university professor. 
The alleged mistake is not a palpable one that could be easily discovered. 

[3, 4] The only remaining question is whether the insured relied to his detri- 
ment upon the statements erroneously made by the defendant. It is not necessary 
that affirmative action be taken in reliance on the representations so made. Non- 
action in reliance thereon, resulting in injury, is sufficient. Pomeroy’s Equity 
Jurisprudence (4th Ed.) § 812: “Although this action is usually affirmative, yet 
such affirmative action is not indispensable. It is enough if the party has been 
induced to refrain from using such means or taking such action as lay in his 
power, by which he might have retrieved his position and saved himself from 
loss.” Bigelow on Estoppel (5th Ed.) p. 645; Voorhis v. Olmstead, 66 N. Y. 
113; Stewart v. Glade Mill Mut. Fire Ins. Co., 41 Pa. Super. Ct. 472. 

The conduct of the defendant in the instant case induced the insured to rest 
satisfied with his policy up to the time of his death, in the justifiable belief that 
he was protected until May 13, 1932. Had he been correctly notified that his 
policy would expire on March 15, 1932, as now claimed by the company, Hetchler 
might have made an effort either to have the insurance reinstated in accordance 
with the terms of the policy or to secure some other protection or make other 
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provision for his widow. The fact that his failure to take any such action was 
induced by reliance upon the representations of the defendant need not be proved 
by direct evidence, but may be inferred from the circumstances. Ste. Marie vy. 
Wells, 93 Vt. 398, 108 A. 270; Ward v. Cameron, supra; Steele v. St. Louis 
Mut. Life Ins. Co., 3 Mo. App. 207. In the present case, it is impossible to produce 
any direct testimony as to what was in the mind of the insured. His mouth 
is sealed by death. The question of reliance can therefore be determined only 
by an examination of the circumstances. It is undisputed that 3 years. after 
the receipt of the first letter from the company, assuring him that he was pro- 
tected until May 13, 1932, the insured wrote to the defendant, inquiring as to 
the status of his policy. This is strongly indicative that he was relying upon the 
information given him by the company, and was regulating his conduct accord- 
ingly. In reply the defendant again assured him that he was protected until 
May 13, 1932, but offered him as an alternative the surrender value of $564.50, 
upon his return of the policy. Hetchler did not avail himself of this right, but 
instead permitted the policy to continue, in the belief that it would not expire 
until May 13, 1932. 

Defendant cites as authority for its position the case of Kimball v. N. Y. 
Life Ins. Co., 96 Vt. 19, 116 A. 119; Id., 98 Vt. 192, 126 A. 553. Even were we to 
subscribe to the rule laid down in that decision, its facts are distinguishable from 
those in the case at bar. In the Vermont case no inquiry was made by the insured 
as to the status of his policy at any time after the representation of the company 
as to the date of expiration of the extended insurance, nor was such representa- 
tion repeated by the insurer accompanied by*an option to the insured to accept 
a cash settlement in lieu of the extended insurance. 

In view of the facts appearing in the instant case, we agree with the trial 
judge that the insured refrained from taking any action to protect his rights in 
reliance upon the letters of the defendant, and that the defendant is therehy 
estopped from denying liability. : 

The judgment of the lower court is affirmed, with costs to plaintiff. 

Nelson Sharpe, C. J., and Potter, North, Fead, Wiest, Bushnell, and Edward 
M. Sharpe, JJ., concur. 




















































































































ZANE v. HOME INS. CO. OF NEW YORK et al. 
SAME v. TRAVELERS FIRE INS. CO. OF HARTFORD. 
SAME v. INSURANCE CO. OF NORTH AMERICA. No. 29744. 
Supreme Court of Minnesota. April 20, 1934. 
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1. INSURANCE. 

Action on fire policies, record held to disclose that jury based verdict jor 
insurers solely on insured’s participation in arson and his subsequent attempt 
by prejury and fraud to collect overinsurance. 

(For other cases, see Insurance, Dec. Dig. § 670.) 
2. INSURANCE. 

In action on fire policies, whether insured fraudulently obtained overinsur- 
ance from each insurer /eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
3. INSURANCE. 

Whether fire which damaged insured property was incendiary by insured’s 
procurement Jield for jury. 

(For other cases, see Insurance, Dec. Dig. §$ 668[10].) 
4. INSURANCE. 

In action on’ fire policies, whether insured by prejury and fraud in proofs 
of loss attempted to collect overinsurance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
5. INSURANCE. as ; : 

Where insurers defended action on fire policies on ground that insured caused 
his brother to set fire, permitting revolver found in path, which insured’s brother 
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took when fleeing from scene of arson, to be introduced in evidence, /icld not 
error 

(For other cases, see Insurance, Dec. Dig. § 658.) 

Syllabus by the Court. 

\s defenses to actions upon a fire insurance policy issued by defendants to 
protect plaintiff's merchandise and fixtures against loss from fire each defendant 
pleaded fraud by plaintiff 1 procuring overinsurance, his participation in setting 
fre to the insured property, and prejury and fraud after loss to obtain the 
excessive insurance. It is held: 

It convincingly appears from the record that the verdict was predicated 
solely upon the proof that pl: uintiff caused his brother to set the fire and by 
prejury and fraud in the proofs of loss to collect the overinsurance obtained. 

2 But irrespective of the foregoing proposition the evidence warranted the 
submission of fraud in obtaining overinsurance from each defendant. 

3. By circumstantial evidence defendants satisfactorily established that the 
fire which damaged the insured property was incendiary by plaintiff's procure- 
ment 

4. The evidence is ample of prejury and fraud committed after loss to sub- 
mit that defense to the jury. 

5. It was not error to receive in evidence a revolver found in the path plain- 
tiffs brother took when fleeing from the scene of the arson. 

6. The court did not err in refusing to permit plaintiff to testify to a state- 
ment he overheard his brother make more than half an hour after he set the fire. 

7. The showing of due diligence was insufficient to entitle plaintiff to a new 
trial on the ground of newly discovered evidence of the same statement alleged 

have been overheard by another witness. 

Appeal from District Court, Goodhue County; Chas. P. Hall, Judge. 

Action by N. F. Zane, doing business as the Zane’s Quality Store, against 
the Home Insurance Company of New York and others. Verdict for the defend- 
ints. From an order denying his motion for a new trial, plaintiff appeals. 

\fiirmed 

Daggett & Redlund, of St. Paul, for appellant. 

A. J. Rockne, of Zumbrota, and O’Brien & Quinlivan, of St. Paul 
respondent. 

Hort, Justice. 


for 


Plaintiff appeals from the order denying his motion for a new trial. 

Policies insuring plaintiff's stock of merchandise and fixtures against loss 
irom fire were issued by three companies. A fire having damaged the property 
insured, plaintiff sued each company. These actions tried together resulted in 
i verdict for the defendants. 

For the purposes of the trial it was stipulated that on October 12, 1931, 
fre in the Stoffel store, in Pine Island, this state, caused a loss on plaintiff's 
merchandise and fixtures therein in the sum of $12,000. At the trial plaintiff 
admitted that his brother Charles set the fire. In June, 1931, plaintiff moved 
into the so-called Stoffel store from the Andrist store wherein he had thereto- 
fore conducted his business. He bought out a stock of goods and fixtures in 
the Stoffel store. He had an insurance policy issued by the Home Insurance 
Company of New York for $5,000 on the stock and $250 on the fixtures in the 
Andrist building, which was transferred to the Stoffel store when he ceased to 
do business in the Andrist building. At the same time he procured a policy 
irom the Insurance Company of North America of $5,000 on the merchandise 
and $2,000 on the fixtures. On September 2, 1931, the Travelers’ Insurance 
Company of Hartford issued its policy for $10,000 on the merchandise and $2,750 
on the fixtures. The fire occurred about 3:30 a. m. October 12, 1931, at which 
time the policies mentioned were in force. The insurance companies defended 
on the ground of (a) fraud and misrepresentation of the value of the property 
when the insurance at the Stoffel store was procured; (b) conspiracy of plain- 
uff and his brother to burn the property; (c) prejury and attempt to defraud 
the — in respect to the loss. 

2] The three separate defenses alleged might have been combined and 
tried as one general scheme or plan of plaintiff to defraud the insurers by 
obtaining excessive insurance, setting the fire, and attempting to collect the 
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insurance. In such plan or scheme there are generally found facts which 
make up the three stages or steps here pleaded as separate defenses. But 
in this trial the parties tried and the court distinctly submitted each of the 
three defenses pleaded as to each defendant. Hence plaintiff takes the posi- 
tion that, since it cannot be determined upon which of the three defenses the 
verdict rests, a new trial must result if there was no evidence to support 
any one of the defenses submitted as to any defendant. Lindemann v. Chicago, 
Rock Island & P. Ry. Co., 154 Minn. 363, 191 N. W. 825; Dunnell, Minn. Dig. 
§ 7168. Where, however, the record is conclusive that the verdict was 
founded upon a defense properly submitted and sustained by the evidence, 
a new trial should not result becacuse there was error in the submission 
of some other defense pleaded. Vasey v. Saari, 141 Minn. 103, 169 N. W. 
478; Bemis v. Nesbitt, 183 Minn. 577, 237 N. W. 586; Berg v. Union State Bank, 
186 Minn. 529, 243 N. W. 696. One cannot read this record without reaching a 
settled conviction that the jury based the verdict solely upon plaintiff's partici- 
pation in the arson and his subsequent attempt by prejury and fraud to obtain 
the insurance. But, putting that proposition aside, it is our opinion that there 
is evidence from which the jury could find that plaintiff fraudulently procured 
from each defendant insurance largely in excess of the value of the property 
covered. There is evidence tending to show that, when the policy of $5,250 was 
obtained from the defendant Home Insurancce Company, the property insured 
was worth less than $4,000. But that insurer placed more reliance on this, that, 
when a transfer of this policy, on June 1931, to the Stoffel store was procured 
and the additional policy of $7,000 on the same property was obtained from the 
defendant Insurance Company of North America, the overinsuruance was so 
great as to amount to a iraud on both companies. As we understood counsel 
for plaintiff, he does not really contend that the evidence is insufficient to sup- 
port a finding that plaintiff fraudulently procured from the defendant Travelers’ 
Fire Insurance Company its policy on the same property in the amount of 
$12,750, making his total insurance $25,000. Nor could such contention meet 
with success, for the evidence tends very satisfactorily to show that the insured 
property was then worth less than $10,000. Except as to the amount of the 
policies, the figures hereinafter given are merely such as the evidence warranted 
the jury to find, 

[3] Plaintiff was at a hospital in Rochester recovering from an operation 
performed six days before the fire. So he could not have taken any active part 
in setting the fire. But his participation could be proved by circumstantial 
evidence. When at the trial plaintiff admitted that his brother set the fire, the 
admission was followed by proof suggesting that his brother's motive was 
revenge. However, there are so many facts contradicting the existence of any 
such motive and tending to prove that the brother tried to serve plaintiff's 
interest in what he attempted to do. When the Stoffel store was secured, plain- 
tiff telegraphed his brother to come from Michigan to help him. His brother 
came. He did help him. In company they went on a business and pleasure 
trip to La Crosse. The brother’s family stayed at plaintiff's house when they 
came. When the brother moved to St. Paul, plaintiff helped load his goods. 
He visited the brother in St. Paul. They and their wives visited wholesale 
houses in St. Paul to buy goods. The brother visited plaintiff at the hospital 
the afternoon before the fire. The fire was deliberately planned; excelsior and 
celluloid films being placed between cases and chains made of inflammable goods 
to spread the fire. Gasoline or some other explosive material was used, for an 
explosion took place which aroused the people living above the store and other 
neighbors. The explosion set the clothes of the brother on fire, and he was 
recognized as he ran from the store, a living torch. He was traced by remnants 
of his clothes as he tore them off running to a place in an alley where his auto 
was parked. He drove to the hospital where his brother was. His automobile 
was placed in a garage, and under the cushion of the seat was found the inven- 
tory he had helped his brother take in August, 1931, an inventory that was proved 
padded, but one needed and used by plaintiff:as basis for his proof of loss. Take 
this picture of two brothers and their relations, and is it not convincing that the 
one who obtained overinsurance, who padded an inventory taken at an unusual 
time, who made use of this inventory (carefully taken from its place in the 
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store by the brother before he set the fire) to make fraudulent proof of loss, 
was the one who planned the fire and procured his brother to carry the plan 
into execution? It is difficult to conceive of a jury finding otherwise. 

[4] Plaintiff made oath to the proof of loss as the statute provides. Therein 
he stated the value immediately before the fire of the fixtures to have been 
$5,726.44 and cf the stock of merchandise to have been $18,790.20, and also that 
the cause of fire was unknown. The fire was promptly extinguished, so that a 
very small part of the insured property was consumed. A rather accurate inven- 
tory of the property covered by the policies was therefore possible, and was taken 
hoth by defendants and by the insurance adjuster selected by plaintiff to represent 
him, and the jury could well find from the evidence that such value was less than 
$10,000. The jury could also have found from the evidence that plaintiff know- 
ingly swore falsely when he stated in the proof of loss that the origin of the 
fire was unknown. He then knew that the fire was set by his brother as fully 
as when he so conceded at the trial. The facts surrounding this statement are 
quite different from those in Marx y. Williamsburgh City Ins. Co., 192 Mich. 
497, 158 N. W. 1052, cited by plaintiff. Both as to the value of the property 
insured and as to the origin of the fire which caused the damage thereto, we 
think, the evidence justified the jury in finding that plaintiff was guilty of attempt 
to defraud defendants. 

[5, 6] There remain two assignments of error relative to rulings at the 
trial. Although plaintiff, in the trial, admitted that his brother set the fire, 
defendants, for the obvious purpose of connecting plaintiff with the act, produced 
all available testimony, as to how the fire was set, what the brother did in 
reference thereto, and how his escape therefrom was traced. It appears that a 
Cclt revolver together with the remnants of the brother’s coat and trousers were 
picked up just after fire started along the course of his flight. Objections were 
interposed to the reception of the revolver in evidence, and particularly to the 
festimony that the brother bought such a revolver some weeks previous to the 
fire from a wholesale house in St. Paul, and that a short time before so doing 
plaintiff, in his presence in the same wholesale house, had been shown the same 
sort of revolver in a catalogue, but it was not bought because they deemed the 
price too high. It must be conceded that the connection of plaintiff with the 
revolver was very slight: but we cannot hold that it was error to receive the 
revolver in evidence as tracing and identifying plaintiff's brother in his flight 
from the scene of the crime. Plaintiff was testifying and was asked by his 
counsel to state what he heard his brother yell when he arrived at the hospital 
in Rochester, about an hour or so after the setting of the fire. This was objected 
to as incompetent and hearsay. The objection was sustained. Counsel before 
the final ruling indicated that the witness heard his brother say: “I did an 
awful thing to Nick. I want to die.” It is insisted that this was res geste 
aiid admissible on that ground. The offered testimony was, so far as this wit- 
ness was concerned, self-serving. And this could be taken into consideration by 
ihe court as well as the fact that the brother who gave utterance to the words 
mentioned had had ample time for reflection during the drive from Pine Island to 
Rochester. The trial court has a wide discretion in the reception or exclusion 
of res geste evidence. O'Connor y. Chicago, Milwaukee & St. Paul Ry. Co. et al. 
(Minn.) 251 N. W. 674, and the authorities therein referred to. In any event, 
the alleged statement is not deemed of sufficient materiality to have affected the 
verdict. 


The motion for a new trial was also on the ground of newly discovered evi- 
dence. This alleged newly discovered evidence is of a nurse claimed to have 
heard what plaintiff offered to testify to. The showing of diligence is entirely 
insufficient, and there was no abuse of judicial discretion in refusing a new trial 

1 that ground. 
The order is affirmed. 
Devaney, C. J., absent in attendance upon the crime commission, took no part. 
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GEORGIA HOME INS. CO. v. TRICE et al. No. 4201. 
Court of Civil Appeals of Texas. Amarillo. April 2, 1934. 
70 Southwestern Reporter (2d) 356. 
INSURANCE. 


Where policy excepted liability for loss caused by invasion, insurrection, riot, 


explosion, or lightning, mere proof of destruction of premises by fire was insuffi- 
cient to sustain verdict for insured. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
2. INSURANCE. 

Where fire policy excepting liability for loss caused by invasion, insurrec- 
tion, riot, explosion, o r lightning was not attached to insured’s petition, and plead- 
ings did not disclose ‘nae of any exceptions, allegation in insured’s petition 
that fire was of accidental origin was sufficient to support judgment for insured 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Appeal from District Court, Motley County; Kenneth Bain, Judge. 

Suit by Mrs. M. J. Trice and husband against the Georgia Home Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded. 

Morgan, Culton, Morgan & Britain, of Amarillo, for appellant. 

G. E. Hamilton, of Matador, for appellees. 

MartTIN, Justice. 

{1] Appellees filed suit against appellant on a fire insurance policy. Briefly 
and in substance the allegations of their petition are that appellee Mrs. M. J. Trice 
was the owner of a building in the town of Flomot; that on the 30th day of 
December, 1932, appellant issued a policy to her in the sum of $1,000, insuring 
said property against loss by fire; that one year’s premium was paid; that on 
the 30th day of January said property was wholly destroyed by fire, “the cause 
or origin of which is unknown to plaintiffs, but which they are informed and 
believed and here charge as a fact, was of accidental origin”; that by the terms 
of such insurance policy appellant became obligated and promised to pay appellee 
Mrs. M. J. Trice the sum of $1,000. Appellant was notified of said fire, and 
requested and demanded payment of same, which was refused. Other allegations 
are made which, in view of the disposition we make of this case, are omitted. 

To this petition appellant filed a general exception and general denial and 
certain special defenses which we deem unnecessary to notice. 

The evidence on hehalf of appellees cffered at the trial was very brief. In 
substance, it showed the ownership of the property, the issuance of the insurance 
policy, and the payment of the premium, and that the building insured was 
destroyed by fire at about 5:30 a. m., on January 30th. None of the facts and 
circumstances surrounding the fire were introduced. As we interpret the record, 
it went no further than that the building was totally -lestroyed by fire 

The policy introduced in evidence contains many clauses of exception from 
liability, among which we note an exemption from liability for any loss caused 
directly or indirectly by invasion, insurrection, riot, explosion of any kind, or 
lightning. Appellees’ petition failed to specifically negative destruction of the 
property from any of the causes set out in these various exceptions. 

Appellant's assignment of error No. 1 is as follows: “The trial court erred 
in rendering judgment in favor of plaintiff and against the defendant for $1,000.00, 
the face of the policy sued on, because there is no pleading or proof that the 
loss of the building insured is within the general liability assumed by defendant, 
or that said loss does not come within any of the excepted causes set forth in 
the policy sued on in this case.” 


The assignment presents a legal question which throughout the judicial histor) 
of Texas has been the subject of much contrariety of opinion. Vacillating state- 
ments and conclusions of various appellate courts so bewilder the investigator that 
a satisfactory conclusion as to the true rule is most difficult to reach. We notice 
briefly a few of these. In East Texas Fire Ins. Co. v. Dyches, 56 Tex. 569, 
the Supreme Court uses, in part, the following language: “Those * * * conditions 
of the contract * * * which are * * * in the nature of exceptions * * * are matters 
of defense, and were not required to be noticed or negatived in the petition 
Ten years later the Supreme Court said: “As the policy did not bind the com- 
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pany to pay a loss resulting from fire however caused, the petition should have 
alleged that the fire was not the result of a cause for which the company had 
expressly refused to be liable. Pelican Ins. Co. v. Troy Co-op. Ass’n, 77 Tex. 
225, 13 S. W. 980; May, Ins. 723.” Phoenix Ins. Co. v. Boren et al., 83 Tex. 
97, 18 S. W. 484. 

Two years later, in 1894, the Court of Civil Appeals at Austin refused to 
follow this last case, and expressly held to the contrary of the above language. 
Burlington Ins. Co. v. Rivers, 9 Tex. Civ. App. 177, 28 S. W. 453. The rule last 
announced was subsequently followed in many cases until finally it was, in effect, 
overruled in 1919 by the Supreme Court Commission in the case of Travelers’ 
Ins. Co. v. Harris, 212 S. W. 933. Some of the many conflicting cases on this 
subject are cited in the recent case of American Ins. Co. v. Maddox (Tex. Civ. 
App.) 60 S. W.(2d) 1074, at pages 1076 and 1077. Our conclusion does not 
finally settle the question, and we follow the last decisions of our Supreme Court 
without comment. This compels a holding in obedience to the rule announced 
in Travelers’ Ins. Co. v. Harris, supra, and cases following it, that appellee failed 
to sufficiently prove her case. 

The last rule is, we think, sufficiently stated by Judge Alexander in the case 
§ American Insurance Co. v. Maddox (Tex. Civ. App.) 60 S. W.(2d) 1074, 
1077, from which we quote: “However, the rule as recognized by our Supreme 
Court and enforced in this state is that where the general liability of the insurer 
is thus limited by the terms of the policy, the burden is on the insured to both 

and prove that the loss sustained by him comes within the general liability 

assumed by the insurer, and in addition that it does not come within any 
of the excepted causes. Pelican Ins. Co. v. Troy Co-op. Ass’n, 77 Tex. 225, 
13S. W. 930; Phoenix Ins. Co. v. Boren, 83 Tex. 97, 18 S. W. 484; Travelers’ 
Ins. Co. v. Harris (Tex. Com. App.) 212 S. W. 933; Coyle v. Palatin Ins. Co. 
(Tex. Com. App.) 222 S. W. 973; International Travelers’ Ass’n vy. Bettis, 120 
Tex. 67, 35 S. W.(2d) 1040; Washington Fidelity National Ins. Co. v. Williams 
(Tex. Com. App.) 49 S. W.(2d) 1093; Fidelity-Phoenix Fire Ins. Co. v. Two 
States Telephone Co. (Tex. Civ. App.) 289 S. W. 726; Northwestern National 
Ins. Co. v. Westmoreland (Tex. Civ. App.) 215 S. W. 471; Northwestern National 
Ins. Co. v. Mims (Tex. Civ. App.) 226 S. W. 738.” 

Some of the exceptions from liability written in the policy are noted above. 
The evidence introduced concerning the fire and the circumstances surrounding 
it are extremely meager. It goes no further than to show the house burned 
about 5:30 in the morning. Proof of its cause was alleged but not attempted 
to be proven. The facts and circumstances surrounding this fire would probably 
rebut, if introduced, every exception to liability contained in the policy, as destruc- 

by lightning, explosion, ete. 

[2] We are not in accord with appellant’s view, however, that there are no 
pleadings to support the judgment. The appellees’ petition specifically alleged 
ie fire to have been of “accidental origin,” as above stated. This impliedly nega- 
ved the exceptions to liability contained in the policy, some of which are recited. 


T 


} 


he policy was not attached as an exhibit. The pleadings nowhere disclosed 
e existence of any exceptions. The question of variance has not been raised, 
either below or here. No exceptions to the said pleadings, either general or 
special, were called to the attention of the trial court. Appellees’ petition fully 
stated a tenable cause of action on a loss resulting from fire, and was, in our 
opinion sufficient under the particular facts here to support the judgment ren- 
dered. Phoenix Ins. Co. vy. Boren et al., 83 Tex. 97, 18 S. W. 484: American Ins. 
Union vy. Daines (Tex. Civ. App.) 15 S. W.(2d) 97; American Ins. Co. v. Mad- 
dox (Tex. Civ. App.) 60 S. W.(2d) 1074, 1077. 

Other questions raised depend upon the character of the evidence offered on 
a“ er oe The case may not have been fully developed, and these will not 
he discussec 


t 
t 
t 


Because we think the evidence offered is insufficient in that it fails to negative 
the exceptions to liability named in the policy, the judgment is reversed and cause 
remanded 
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CAMDEN FIRE INS. ASS’N v. CLARK. No. 2958. 
Court of Civil Appeals of Texas. El] Paso. 
March 1, 1934. 
Rehearing Denied March 22, 1934. 
69 Southwestern Reporter (2d) 463. 
5. INSURANCE. 

Insurer, unconditionally denying liability under fire policy, and refusing to 
supply insured with forms upon which to prepare proofs of loss, waived proofs 
of loss. 

(For other cases, see Insurance, Dec. Dig. §§ 558|4], 559[1].) 

6. INSURANCE. 

Where property destroyed by fire was worth approximately $1,300, total 
insurance coverage was $1,500 under three policies of $500 each, and $650 had 
already been paid on two of fire policies, judgment for $500 on third policy held 
not excessive, where insurer did not plead other policies on goods insured nor ask 
for distribution of damages on loss. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Upton County Court: Maburn L. Harris, Judge. 

Suit by C. M. Clark against the Camden Fire Insurance Association. 

a judgment for plaintiff, defendant appeals. 

Affirmed. 

Cox & Hayden, of Abilene, for appellant. 

\W. C. Jackson, of Ft. Stockton, and Millard Parkhurst, of McCamey. 
appellee. . 

WALTHALL, Justice. 

_ This suit was brought by C. M. Clark against Camden Fire Insurance Associ- 
ation to recover on a fire insurance policy, insuring Clark against loss by fire 
on a stock of groceries, flour, sugar, and staple goods of all kinds, located at 
Crane, Tex., and alleged to have been totally destroyed by fire while the policy 
vas in force 

The defendant insurance company answered by a plea in abatement to the 
effect that the insurance policy sued on provided that no suit should be brough 
on the policy until sixty days after due notice, ascertainment, estimate, and satis- 
factory proof of the loss required have been received by the company, and that 
insured shall file a verified inventory of his loss within ninety-one days after 
said loss, and that insured failed to file such estimate and statement before bring- 
ing suit. Defendant company further answered by demurrer, general and special, 
and general denial and special denial. The court overruled defendant's plea in 
abatement and its demurrers, to which defendant excepted. 

The case was tried without a jury. The court entered judgment for plain- 
tiff in the sum of $500, with interest, from which defendant prosecutes this 
appeal 

Opinion. 

No findings of fact were made by the trial court. 

We will designate the parties, respectively, as plaintiff and defendant, as in 
their pleadings. 

Defendant complains of the overruling by the court of its plea in abatement. 

Plaintiff's petition does not contain a sworn statement of the loss submitted 
to defendant within ninety-one days after the loss as provided in the policy, but 
to the contrary, and for that reason defendant suggests error in overruling its 
plea in abatement pointing out such omission. 

The policy sued on provides: “If fire occurs, the insured shall protect the 
property from further damage, forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, make a complete : inventor) 
of the same, stating the quantity and cost of each article and the amount claimed 
thereon; and within ninety-one days after the fire, unless such time is extended 
in writing by this company, shall render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and helief of the insured as to 
the time and origin of the fire; the interest of the insured and all others 
the property; the cash value of each item thereof and the amount of loss there 
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all encumbrance thereon; all other insurance, whether valid or not, covering any 
of said property.” 

The policy then provides that the sum for which the company is liable shall 
be payable “sixty days after due notice, ascertainment, estimate and satisfactory 
proof of the loss have been received by the Company in accordance with the 
terms of this policy.” The record shows that no such verified statement of loss 
by fire was rendered to the defendant company at any time. 

" Defendant’s plea in abatement, as found in the record, was presented to the 
trial court in its first amended original answer. The trial court overruled the 
plea, and defendant complains here of the court’s action in overruling its plea. 

[1] There is nothing in the facts of the case, or in the pleading of plaintiff, 
as disclosed by the record, that would justify or show the necessity of the inter- 
position of the plea for the first time in defendant’s amended answer. In such 
case the plea in abatement comes too late if there has already been filed an answer 
to the merits. Foster v. Gulf, C. & S. F. Ry. Co. 91 Tex. 631, 45 S. W. 376; 
Gold y. Insall (Tex. Civ. App.) 8 S. W.(2d) 542; Texas Juris. vol. 1, pp. 165, 
166. 

[2-4] Ordinarily, matter in abatement is waived if it is not in defendant's 
first pleading to the merits. The rule is stated to he that when the defendant 
desires to file a plea out of due order he should ask leave of the court to with- 
draw his former pleading for the purpose of filing his plea, and it is a matter 
of discretion with the court to permit such withdrawal. The record shows no 
such procedure. Where the record does not show the ground upon which the 
trial court overruled the plea, it will be presumed in favor of the judgment unless 
error is made to appear. In this particular case, it should be made to appear 
that the plea in abatement was filed with the first answer, and preceded the answer 
to the merits. Such is not done, and the record shows no error in overruling the 
plea. 

[5] Defendant complains of the overruling of its special exception pointing 
out that plaintiff’s petition did not itemize the various articles and their values 
destroyed by the fire. 

Plaintiff alleged and the proof shows that in due time he notified defendant 
to supply him with forms with which to fill out proof of loss, but that defendant 
unconditionally denied liability under its policy and refused to supply plaintiff 
with such form upon which to prepare proof of loss. 

The rule is unquestioned in this state that where the insurance company denies 
liability proof of loss is waived and a recovery may be had without furnishing 
such proof. Texas Juris. vol. 24, p. 1111 et seq., and cases cited under par. 292. 
There was no error in the court’s ruling on the exception. 

|6] Defendant submits that the judgment for $500 is excessive, in that plain- 
tiff alleged the stock of goods to be worth $1,300.82 at the time of the fire, the 
policy and evidence showing there was a total insurance on said property of 
$1,500 and said loss should be pro-rated. 

The proposition presents some confusion. Defendant did not plead other 
policies of insurance on the goods insured, nor ask for a distribution of damages 
on the loss. Plaintiff alleged that the stock of goods at the time of the fire was 
of the value of $1,300.82, and the evidence shows the loss to be the value alleged, 
and more. Plaintiff asked judgment for $500. The policy states the liability 
on amount insured to be $500, and concurrent insurance permitted, including the 
policy sued on, $1,000. The evidence shows there were two other policies of 
$500 each, and that $650 had been paid on the two policies. Defendant insists 
that under the facts shown the judgment is excessive by $174.80. 

We think, however, in view of the issues presented by the pleading defendant 
is not relieved of liability to the extent of its policy contract, and that the judg- 
ment is not excessive. 

We have considered other propositions not discussed, and think they present 
no reversible error. 

The judgment is affirmed. 
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REPUBLIC INS. CO. v. HALE et al. No. 4488. 
Court of Civil Appeals of Texas. Texarkana. Feb. 8, 1934. 
Rehearing Denied Feb. 22, 1934. 
69 Southwestern Reporter (2d) 482. 
1. INSURANCE. 
Insured had burden to show insured building was total loss. 
(For other cases, see Insurance, Dec. Dig. § 646[8].) 
2. INSURANCE. 

In action on fire policy evidence supported finding that insured building 
was total loss after fire, and that reasonably prudent owner:restoring building 
would have torn down portions left standing. 

(For ohter cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE. aes 

Where total loss was established under fire policy, stipulation therein for 
arbitration was ineffective (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 567.) 


Error from District Court, Hunt County; Newman Phillips, Judge. 

Action by N. L. Hale against the Republic Insurance Company, in which 
the United Savings Bank of Detroit, Mich., intervened. To review an adverse 
judgment, defendant brings error. 

Affirmed. 

J. Louis Shook and Smithdael, Shook, Spence & Bowyer, all of Dallas, for 
plaintiff in error. 

F. E. McKee, of Dallas, and Neyland & Neyland and L. L. Bowman, all of 
Greenville, for defendants in error. 

JoHNson, Chief Justice. 

The plaintiff, N. L. Hale, brought the suit upon a policy of fire insurance 
issued by the insurance company for the full sum of $1,000, for the total loss 
by fire of his one-story frame building. The United Savings Bank of Detroit, 
Mich., intervened, claiming a lien on the property to secure the payment of 
indebtedness owing by plaintiff, and that the loss on the building was made 
payable to it under the mortgage clause provided for in the policy of insurance. 
The insurance company, besides plea in abatement, filed a general denial and 
failure of plaintiff to submit to appraisement. The case was tried before a 
jury and answers made to the following special issues: 

“1. Was the building in issue in this case a total loss after the fire? Answer: 
Yes. 

“2. Would a reasonably prudent owner uninsured, desiring such a structure 
as the one in question was, immediately before the fire, in proceeding within a 
reasonable time after the fire to restore the building to its said condition immed- 
iately before the fire, have torn down those portions of the building left stand- 
ing? Answer: Yes.” 

[1] The court instructed the jury as to the test by which it must be 
determined whether there had been a total loss. That burden of proof was 
upon the plaintiff to show that the building was a total loss. 

The judgment was in keeping with the verdict in favor of the plaintiff for 
$1,000, with interest. The intervener was adjudged to have payable direct to it 
out of the $1,000 the amount of the debt and interest owing to it by plaintiff. 
The insurance company has appealed from the judgment. 

The defendant insurance company issued to plaintiff a policy of fire insur- 
ance, of date October 12, 1930, covering a one-story, shingle roof frame building 
in Commerce, insuring for a period of three years against loss or damage by 
fire to an amount not exceeding $1,000. The policy contained the provision 
that, in case of a total loss by fire of real property insured, then the policy shall 
be a liquidated demand for the full amount covering the real property; other- 
wise the company would be liable only for the actual cash value of the property 
at the time of the loss. A fire in the building occurred January 22, 1932. The 
injury caused to the building by the fire was described by witnesses. According 
to the evidence by the expert contractors given in behalf of the plaintiff, any 
substantial part of the building remaining could not be used as a basis for recon- 
structing the building to the condition in which it was before the fire. Accord- 
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ing to their testimony, the portion of the walls remaining were warped, drawn, 
and bulged out by the heat of the fire, and a portion was badly charred, and it 
would be unsafe to put the building back with such walls as they now stand, and 
that they would have to be taken completely down before starting rebuilding; 
that the joists burned out; that the floors were damaged, and would have to be 
taken up.. The witnesses in behalf of the defendant company testified that there 
was a substantial portion of the building remaining that could be used for pur- 
poses of reconstruction, although some of these witnesses did not make examin- 
ation of the portions remaining to see if they were buckled and warped, and 
because thereof unfit for use. 

The assignments of error present the principal points in view, in effect, 
that: (1) The portions of the building remaining could have been utilized in 
reconstructing the building; and (2) in not sustaining the plea in abatement; and 
(3) insufficiency of the discussion of the case by the plaintiff's attorney in his 
opening argument to the jury; and (4) misconduct of the jury. 

[2] There is ample evidence to support the answers of the jury. The court 
cannot, as a matter of pure law, say in the evidence that the building was not 
a total loss. The instruction given in form was in compliance with the test 
stated in Royal Ins. Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 
672, 59 Am. St. Rep. 797. The burden of proof was placed by the court upon 
the plaintiff to establish a total loss of the building. 

[3] A total loss being established, as found by the verdict of the jury, then 
the stipulation in the policy for arbitration would not prevail and be effective. 
National Fire Ins. Co. v. House (Tex. Civ. App.) 197 S. W. 476; Security Ins. 
Co. y. Vines (Tex. Civ. App.) 48 S.W.(2d) 1017; Export Ins. Co. v. Axe (Tex. 
Com. App.) 58 S.W.(2d) 39. Article 4929, R. S., makes a total loss by fire of a 
house a liquidated demand. 

[4] The court limited the argument of attorneys to forty-five minutes on 
cach side. In the opening argument to the jury, the plaintiff's attorney used 
“only seven minutes;” and “did not discuss the two issues submitted to the 
jury.” He did “discuss the case in a general way.” The objection is that, failing 
to discuss the issues in the opening argument, the concluding argument should 
have been limited “to a reply only to counsel for the defendant.” It is not 
thought error may be predicated thereon. The counsel for the company addressed 
the jury at length upon the case, and was not deprived of any right in that 
respect. 

Upon a consideration of the record, it is not thought such misconduct of 
the jury is shown as would authorize this court to set aside the conclusion in 
that particular of the trial court. Houston & T. C. R. Co. v. Gray, 105 Tex. 
42, 143 S. W. 606. 

The judgment is affirmed. 


REPUBLIC INS. CO. v. DICKSON. No. 2504. 
Court of Civil Appeals of Texas. Beaumont. Feb. 22, 1934. 
Appellee’s First Motion Overruled March 7, 1934. 
Appellee’s Second Motion and Appellant’s Motion Overruled March 14, 1934. 
69 Southwestern Reporter (2d) 599. 
1. INSURANCE. 


Where fire policy insured house while occupied by owner or tenant as 
dwelling, change of occupancy from owner to tenant held not to breach condi- 
tion of policy requiring occupancy by owner. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

2. INSURANCE. 

In suit on fire policy, evidence established that warranty against vacancy 
ot insured premises for more than ten days was breached by insured, rendering 
policy void. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

INSURANCE. 

Provision in fire policy avoiding insurance if insured premises are vacant 
or unoccupied beyond stated time is valid. 

(For other cases, see Insurance, Dec. Dig. § 323{1].) 
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4. INSURANCE. 

In suit upon fire policy void because of breach of warranty against vacancy 
of insured premises, insurer could plead invalidity of policy without pleading 
tender of unearned premium on policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

6. INSURANCE. 

Waiver or estoppel against insurer may be predicated upon silence or inaction 
misleading insured. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

7. INSURANCE. 

Failure to cancel policy and retention of premium by insurer after knowledge 
of facts operating to forfeit policy waives condition forfeiting policy and estops 
insurer from asserting forfeiture. 

(For other cases, see Insurance, Dec. Dig. §§ 390, 392[1].) 

8. INSURANCE. 

Silence of insurer after knowledge of breach of warranty forfeiting policy, 
preventing insured from securing other insurance, operates as waiver or estoppel 
against insurer. ; 

(For other cases, see Insurance, Dec. Dig. § 390.) 

9. INSURANCE. : 

Insurer must have knowledge of facts relied upon as constituting waiver or 
estoppel. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

10. INSURANCE. 

Where fire policy contained warranty against vacancy of insured house for 
more than ten days, knowledge of agents who inspected house that it was vacant, 
heid not waiver or estoppel against insurer, where agents had no notice of length 
of time house was vacant. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

11. INSURANCE. 

Knowledge of vacancy of house for more than ten days in breach of warranty 
in fire policy held not imputed to insurer from possibility of local agent’s learning 
fact by exercise of ordinary care at time of inspecting house. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

12. INSURANCE. 

Knowledge of vacancy of insured house for more than ten days in breach 
of warranty in fire policy discoverable by ordinary diligence of general agent oi 
insurer /ieid imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

Appeal from District Court, Shelby County; T. O. Davis, Judge. 

Suit by J. W. Dickson against the Republic Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed and remanded. 

Smithdeal, Shook, Spence & Bowyer, of Dallas, for appellant. 

Dallas Ivey, of Center, for appellee. 

Waker, Chief Justice. 

On the 9th day of July, 1932, appellant, Republic Insurance Company, issued 
and delivered to appellee, J. \W. Dickson, its policy of fire insurance in the sum 
of $1,200 for a premium of $11.75 paid by appellee, whereby it insured for a 
period of one year against loss by fire appellee’s certain dwelling house situated 
in the town of Teneha, Shelby county. When the policy was issued appellee and 
his family were occupying the house as their home. Shortly thereafter he and 
his family moved out of the house, and on July 14th following L. A. Rivers 
moved in as his tenant and so occupied the house until the 22d day of the next 
September when he moved out. From that day the house remained vacant until 
October 14, a period of twenty-two days, when it was totally destroyed by fire. 
Appellee brought this suit against appellant in the district court of Shelby county 
to recover the principal amount of the policy, interest, and costs of suit, pleading 
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the issuance of the policy, the destruction of the house by fire, etc. Appellant 
answered by general and special demurrers and general denial and specially that 
the policy contained the following warranties which appellee breached, thereby 
rendering the policy absolutely void: (a) The insurance was effective on the 
house only “while occupied by owner and not otherwise as‘a dwelling”; (b) 
“this entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if a building herein described, be or become 
vacant for a period of exceeding ten days or unoccupied for a period of exceed- 
ing thirty days.” To this answer appellee replied by pleas of waiver and estoppel; 
appellant answered by excepting to the sufficiency of these supplemental pleas. 
Judgment was for appellee for the amount sued for on the verdict of a jury 
finding that (a) the house in question was not occupied by the owner as a 
dwelling from July 15, 1932, until October 14, 1932, the date of the fire; (b) 
that the house was not occupied by the owner as a dwelling on October 14, 1932, 
the date of the fire; (c) the house was occupied by L. A. Rivers as a tenant 
of appellee “from fourteen days of July, 1932, to twenty-two days of October, 
1932”; (d) the house was not vacant “for more than ten days next preceding 
October 14, 1932, the date of the fire’; (e) appellee’s local agent, Jack Motley. 
knew that the house was not occupied by the owner; (f) this agent first acquired 
this knowledge on September 3, 1932; (g) this agent was not informed by appellee 
that the house in question was occupied by L. A. Rivers as his tenant. 

[1] The warranty covering the occupancy of the building was as follows: 
“$1,200.00 on the One story Shingle roof Frame Building and additions attached 
thereto, including foundations, permanent piping and fixtures for heating, light- 
ing and water service, while occupied by owner (‘owner’ or ‘tenant’) and not 
otherwise, as a dwelling.” 

It thus appears that the policy was to be effective while the occupancy was 
either by “owner” or “tenant,” and therefore the insured did not breach the war- 
ranty by renting the house to L. A. Rivers and permitting him to occupy it as 
his tenant. The explanation for writing the policy in this form may be found 
in the following testimony of Mrs. Dickson, wife of appellee: 

“QO. Mrs. Dickson, you are the wife of the plaintiff in this case, W. J. Dickson? 
A. J. W. 

“Q. J. W.2 A. Yes, sir. 

“QO. Where do you live now, Mrs. Dickson? A. Gladewater, Gregg County. 

“Q. On or about the 9th day of July, 1932, where did you live at that time? 
A. I lived in Tenaha. 

“Q. Did you live in a house that is described here as being five blocks south- 
east of the square? A. Yes, sir. 

“Q. Well, about that time, did you go and have a talk with Mr. Jack Motley 
about anything particular? A. I did. : 

“QO. About that house, A. I did. 


“Q. Just tell the jury what it was. A. On the 9th day of July, I went to 
the bank and asked Jack Motley to insure my house, and he did. 


“Q. Just go ahead and tell the jury what was said between you and he. A. 
He asked me when we were planning to move—we were planning to move to 
Gladewater, and I told him in just a few days—I did not know what day—and 
he asked—and I asked him to have my house insured, and he asked did I have 
anybody to go into it, and I said No, and he said ‘if I know or hear of anyone, 
I will bring them down’, and he did on Monday or Tuesday of the next week— 
he brought Mr. Kamack down to my house—he ought to know when—on Satur- 
day—and we moved on Thursday, I think, and it was Monday or Tuesday or 
Wednesday that Jack brought Mr. Kamack down there to the house. : 


a , Ty 
“Q. Did you rent the house to Mr. Kamack? A. No, because he would 
have to go back to El Dorado. 


“Q. Who did you rent the house to? A. Aubry River.” 

We overrule all assignments and propositions on the issue that the change 
of occupancy from “owner” to “tenant” breached one of the express warranties 
of the policy. 

2, 3] Under the statement made above the insured house was vacant a 


period of twenty-two days, from September 22d to October 14th. Appellant 
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pleaded that it was vacant for that period of time, and appellee admitted the 
fact in his pleadings. The testimony was without controversy that it was vacant. 
Mrs. Dickson testified that, when she moved out in July, she left one old piece 
of furniture in the house, which was probably there when the house was burned. 
But her testimony was that she and her husband had moved to Gladewater, 
Gregg county, and there established their home. This testimony by Mrs. Dickson 
did not raise an issue that the house was not vacant, but only confirmed the 
testimony of all the other witnesses. 26 C. J. 215, title, “Fire Insurance,” § 26]. 
Notwithstanding this state of the pleadings and the evidence, the jury found, 
as above stated, that the house was not vacant “for more than ten days next 
preceding October 14, 1932, the date of the fire.’ On appellant’s assignments 
against this finding it is set aside and the fact found, as it actually was, that 
the house was vacant from September 22d to October 14th. 

This vacancy made the policy absolutely void. The law on this proposition 
is thus stated by 24 Tex. Jur. 958, art. “Insurance”: “Undoubtedly, a contract 
of fire insurance validly may contain a provision that the policy shall be void, 
or that the insurer shall not be liable, if the building is vacant or unoccupied 
beyond a stated time.” 

The text is well supported by the following authorities: Galveston Ins. Co. v. 
Long, 51 Tex. 89; National Union Fire Ins. Co. v. Richards (Tex. Civ. App.) 
278 S. W. 488; Commercial Union Assur. Co. v. Dunbar, 7 Tex. Civ. App. 418, 
26 S. W. 628. 

[4] As the breach of the warranty against vacancy rendered the policy 
absolutely void, it was not necessary for appellant to plead tender or offer to 
return to appellee the unearned premium on his policy as part of and in connec- 
tion with its plea of invalidity. In Phenix Ins. Co. v. Willis, 70 Tex. 12, 6 S. 
W. 825, 8 Am. St. Rep. 566, it was held that an insurance company “need not 
offer to return the premium paid on a policy before insisting on its invalidity 
by reason of breach of conditions contained in it.” See, also, Alsup v. Hawkeye 
Securities Fire Ins. Co. (Tex. Civ. App.) 300 S. W. 223, 225; Interstate Fire 
Ins. Co. v. Sorrells (Tex. Civ. App.) 295 S. W. 242; Veal v. Fire Ass’n of 
Philadelphia (Tex. Civ. App.) 30 S. W.(2d) 715, 721; Phenix Ins. Co. v. Willis, 
70 Tex. 12, 6 S. W. 825, 8 Am. St. Rep. 566; Connecticut Mutual Life Ins. Co. 
v. Rudolph, 45 Tex. 454. It follows under the proposition just discussed that 
the trial court correctly overruled appellee’s exceptions to appellant’s special 
answers of breach of warranties. 

[5] The controlling point in this case is whether or not appellant was 
estopped to assert the invalidity pleaded by it or whether or not it had waived 
the breach of the warranties thus pleaded. The special exceptions urged against 
appellee’s pleas of waiver and estoppel, to the effect that they were indefinite 
and uncertain as to the facts and circumstances relied upon to constitute waiver 
and estoppel and as to the agency by which these acts were committed, should 
have been sustained; but the rulings thereon were immaterial, in that appellant 
was fully advised during the trial of all circumstances relied upon by appellee 
and of the names of the agents who committed the acts of estoppel, and because 
it further appeared that appellant had these very agents in court as witnesses 
in its behalf; and there is no suggestion of surprise or injury, resulting to appel- 
lant from the overruling of its special exceptions. 

The additional facts in support of appellee’s pleas of waiver and estoppel 
are as follows: Tenaha was a small town with a population of five or six 
hundred. On the 7th day of October, after the house became vacant on September 
22d, it was inspected by Mr. Jack Motley, appellant’s local agent at Tenaha, 
who wrote the policy, and Mr. Fred Pierce, appellant’s special agent whose duty 
it was to visit the local agencies and inspect their risks. By this inspection, of 
course, Mr. Motley and Mr. Pierce, in their capacities as appellant’s agents, 
learned that the house was vacant; but they did not learn from this inspection, 
and were not otherwise informed, when it became vacant, that is, whether or 
not at the time of their inspection it had been vacant one day or ten davs. and 
there was no proof that this information was acquired by ‘them at any time 
before the house was destroyed by fire. At the time of their inspection they 
parked their automobile immediately across the street from this house, in the 
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driveway of Mrs. Butler, whom Jack Motley well knew and who saw him and 
Mr. Pierce while they were inspecting the house. She knew when the house 
became vacant, and, had they inquired of her, she would have told them; but 
they failed to make this inquiry and to make any effort of any kind to ascertain 
that fact. The record is conclusive that after the inspection and before the fire 
appellant made no effort to cancel the policy, did not notify appellee that he had 
breached the vacancy warranty of his policy, but continued to act in all respects 
as if the policy was in full force. 

[6-8] The law is that: “A waiver or estoppel may be predicated upon the 
silence or inaction of the company where it is apt to mislead and does mislead 
insured.” 32 C. J. 1346; British American Assur. Co. v. Francisco, 58 Tex. Civ. 
App. 75, 123 S. W. 1144; Alabama State Mutual Assur. Co. v. Long Clothing Co., 
123 Ala. 667, 26 So. 655. In this state it has also been held that, where the com- 
pany acquires knowledge of facts that operate to forfeit its policy and does not 
cancel the policy, but retains the unearned premium, it will be held to have waived 
the condition and will be estopped to assert the forfeiture. tna Ins. Co. v. 
Eastman (Tex. Civ. App.) 236 S. W. 763; Hartford Fire Ins. Co. v. McLemore, 
7 Tex. Civ. App. 317, 26 S. W. 928. Silence on the part of the company when, 
had it acted, the insured could have secured other insurance, as appellee could 
have done in this case, will operate as an estoppel or waiver of the breach of the 
warranty. Glasscock vy. Des Moines Ins. Co., 125 Iowa, 170, 100 N. W. 503; Lutz 
vy. Anchor F. Ins. Co., 120 Iowa, 136, 94 N. W. 274, 98 Am. St. Rep. 349; Patter- 
son v. American Ins. Co., 164 Mo. App. 157, 148 S. W. 448. 

On these general principles of law we conclude that, if Mr. Pierson and Mr. 
. Motley knew the warranty against the vacancy had been breached and then per- 
mitted their company to retain the unearned premium, and by their silence pre- 
vented appellee from securing other insurance, appellant would be estopped, as a 
matter of law, from asserting the breach of the warranty against vacancy, and 
would be held, as a matter of law, to have waived the breach. 

[9, 10] But to constitute a waiver or estoppel the insurer must have knowledge 
i the facts quoting from Dossett v. Franklin Life Ins. Co. (Tex. Com. App.) 276 
S. W. 1097, 1099: “The notice or knowledge which waives, in legal contemplation, 
must be of the falsity as to the identical fact represented to be true. This notice 
or knowledge must be as broad, as comprehensive, as extensive, as the repre- 
sentation. This means that the knowledge of falsity must extend to so much of 
the representation as is material. Both the knowledge and the representation must 
pertain to the same material fact.” 


\s applied to the facts of this case, mere knowledge of the agents, acquired 
irom their inspection of the house or otherwise, that it was vacant on the 7th of 
October, did not operate as a waiver or estoppel; such notice must have gone fur- 
ther and advised them that it had been vacant for more than ten days at the 
time of their inspection. This conclusion necessarily follows because the policy 
gave appellee the right to hold his house vacant for ten days, and certainly no pre- 
sumption arose from the vacancy on October 7th that it had been vacant for more 
than ten davs. 


{11} The issue was clearly raised against appellant’s agents that, in the exer- 
cise of ordinary diligence at the time of their inspection of the building, they could 
have discovered that it had been vacant for more than ten days. The fact that 
M:. Jack Motley, appellant’s local agent, could have acquired this essential infor- 
mation cannot be imputed to appellant. As to him, the rule is thus stated by 24 
Tex. Jur. 816, title, “Insurance”: “Nor is it sufficient to bind the insurer that its 
agent might have learned through the exercise of ordinary diligence, of facts ma- 
terial to the risk.” Continental Ins. Co. v. Cummings (Tex. Civ. App.) 95 S. W. 
48: same case, Supreme Court, 98 Tex. 115, 81 S. W. 705; AEtna Ins. Co. v. Hol- 
comh, 89 Tex. 404, 34 S. W. 915. 

[12] But this principle does not control the conduct of the special agent, 
Mr. Pierce. He was sent by appellant to Tenaha for the specific purpose of in- 
specting this house and the other houses covered by its policies. It can be rea- 
sonably said that one of the purposes of his inspection was to ascertain whether or 
not appellee was performing his part of this insurance contract. The warranty 
against vacancy was one of the most material provisions of the policy, as it af- 
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fected both appellant and appellee. On this proposition it must be borne in mind 
that Mr. Jack Motley, through information acquired in his capacity as appellant’s 
agent, knew that appellee was at that time living in Gladewater, Gregg county, 
and that the house was a “tenant house,” which information was imputed to ap- 
pellant and to its special agent, Mr. Pierce. Being a corporation, appellant could 
act only through its officers and agents. In making this inspection, Mr. Pierce was 
acting as a general agent, delegated with the highest authority appellant could 
bestow upon him for this purpose. We think the law required Mr. Pierce, at the 
time of his inspection, to exercise ordinary diligence to ascertain whether or not 
the warranties of the policy had been breached, and the facts raised an issue 
against him as to whether or not he had discharged this duty. All the issues sub- 
mitted to the jury were upon undisputed facts; that is to say, there was no contro- 
versy whatever in the testimony as to any issue thus submitted. By many of its 
propositions appellant complains of the refusal of the court to submit the issues 
of waiver and estoppel. * The facts found by the jury were insufficient to support 
the trial court’s conclusion against appellant on these issues. The determining issue 
in this case was whether or not Mr. Pierce, at the time of his inspection, in the 
exercise of ordinary diligence, could have ‘discovered that the house had been 
vacant for more than ten days. We think appellant’s exceptions were sufficient to 
call to the court’s attention this omission in the charge and therefore, under Orms- 
by v. Ratcliffe, 117 Tex. 242, 1 S.W.(2d) 1084, the judgment is without support. 

For the reasons stated, the judgment of the lower court is reversed, and the 
cause remanded for a new trial. 

On Rehearing. 

Appellant’s motion to correct the statement of facts in relation to the condi- 
tions of the warranty of occupancy is overruled. We have no power to correct a 
statement of facts, properly certified to us from the lower court. On that propo- 
sition this court said in Janes v. Gulf Production Co., 15 S.W.(2d) 1102, 1104, 
citing Commission of Appeals opinion in Gerneth v. Lmbr. Co., 300 S. W. 17: 
“Only the lower court has jurisdiction to correct such a mistake.” An order by 
the lower court correcting the statement of facts should be made before the case 
is submitted in the appellate court. However, appellant is not prejudiced by this 
order, as the judgment of the lower court is reversed on all issues and appellant 
can show the true recitals of all warranties and other conditions of the policy upon 
another trial. Appelllant’s motion for rehearing is also overruled. Appellee’s mo- 
tion to withdraw his second motion for rehearing, filed on March 10th, is granted. 


REPUBLIC INS. CO. v. WATSON et al. No. 2548. 
Court of Civil Appeals of Texas. Beaumont. April 5, 1934. 
Rehearing Denied April 11, 1934. 
70 Southwestern Reporter (2d) 441. 
1. INSURANCE. 


Insurer cannot claim that fire policy was canceled before house burned, where 
after cancellation, its agent demanded payment of premium and accepted such pay- 
ment; insured not having received notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

2. INSURANCE. 

Fire policy held not void on theory house was “vacant,” where insured was 
away temporarily intending to return shortly, since “vacant” ordinarily means en- 
tire abandonment. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 

3. INSURANCE. 

Fire policy held enforceable as against contention insured dwelling was “un- 
occupied” for more than 30 days, where insured was away temporarily. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 

4. INSURANCE. 

Dwelling house is “occupied” when human beings habitually live there, but is 

“unoccupied” when not used for living purposes or customary place of human 
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habitation, but temporary absence of occupant will not render building “unoc- 
cupied” so as to void fire policy. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 

5. INSURANCE. : 

Fire policy provision barring recovery where premises were unoccupied for 
certain period was waived, and insurer could not urge forfeiture on such ground, 
where insurer’s agent accepted premiums with knowledge insured premises were 
temporarily unoccupied. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from District Court, Shelby County; T. O. Davis, Judge. : 

\ction by Mrs. Neoma Watson against the Republic Insurance Company, in 
which J. M. Wall, as executor of the estates of Mrs. N. J. Wall, intervened. 
From an adverse judgment, defendant appeals. 

\ffirmed. 

Smithdeal, Shook, Spence & Bowyer, of Dallas, for appellant. 

Dallas Ivey, of Center, for appellee. 

O’QuINN, Justice. 

Mrs. Neoma Watson, as plaintiff, sued appellant to recover upon a fire insur- 
ance policy in the sum of $1,000. This insurance policy had been issued by its 
agents Motley & Motley, at Tenaha, Tex., insuring a dwelling house in said town 
for the period of one year. The policy was issued January 8, 1932, and the house 
was burned October 28, 1932. 

Appellant answered denying liability on the grounds: (a) That the premium 
for the policy had not been paid; (b) that the policy had been canceled because of 
nonpayment of premium long before the fire; (c) that said policy provided the 
insurance was effective only so long and while the building was occupied by the 
owner as a dwelling, and that it was not so occupied by the owner at the time of 
the fire, nor for more than 60 days prior thereto; and (d) that said policy pro- 
vided that it should be void and of no force if the insured building was vacant 
for more than 30 days before the fire, and that said building was so vacant and 
unoccupied for more than 30 days prior thereto. 

Plaintiff, appellee Watson, by supplemental petition replied that the premium 
was not paid at the time the policy was issued, but arrangements were made with 
appellant’s agents, Motley & Motley, to pay the premium later, and the premium 
was so paid; she denied that the policy had ever been canceled; that when she paid 
the premium on September 8, 1932, appellant’s said agents accepted said payment 
and retained same in no manner advising her that the policy had been canceled; 
and that if said policy had been canceled, or attempted to be so done, it was 
without notice to her and without her consent, and without returning to her the 
premium she had paid. She also denied that the insured premises had at any 
time been vacant, but said that shortly before the fire because of her personal ill- 
ness it was necessary for her to, and she did, go to the home of her father, who 
resided at Joaquin, a few miles from Tenaha, to be cared for, but that all of her 
household goods, personal belongings, cow, and other property was left at her 
said home and that it was her intention to return to her home as soon as she 
could, and would have done so but for the house being destroyed by fire; that 
when she left to go to her father’s she arranged with a friend and neighbor to 
look after and take care of her said place and property; that appellant’s agents, 
Motley & Motley, knew that she was at the home of her father and why she was 
there; that they communicated with her by mail on August 19, 1932, sending her 
a Statement of the amount of premiums she was due on said policy of insurance, 
and that on September 8, 1932, she sent the amount in full to said agents by her 
father, which said money they accepted and ever since kept without any mention 
that her said policy had been canceled; that she and her father were well known 
to Mr. Luke Motley and Jack Motley composing the firm of Motley & Motley, 
agents for appellant; that said agents were also engaged in and connected with 
the bank at Tenaha, and at the time she took out the insurance policy she made 
arrangements with them to pay the premiums at a later date through the bank, 
and that she left the policy with them to be kept in the bank for safe-keeping and 
never saw it afterwards; that had appellant or its said agents notified her that 
they had canceled her policy she could have, and would have, taken out other in- 
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surance to protect her said property, and that by their conduct in the premises 
appellant was estopped from insisting that said policy was canceled or that same 
was void by reason of her temporary absence which and the reason therefor were 
known to said agents; and she denied that said building was either vacant or un- 
occupied, and that appellant had waived the provisions of the policy as to va- 
cancy and occupancy. 

J. M. Wall, as executor of the estate of Mrs. N. J. Wall, intervened, setting 
up that there was a loss payable clause to the estate of Mrs. N. J. Wall, in the 
policy of insurance, alleging that said estate had and held a lien on the insured 
property, and prayed for judgment for the amount of the debt due the estate. 
Intervener also adopted the defensive pleadings of appellee, Mrs. Neoma Watson. 

Appellant replied to these pleadings by various exceptions, and denied seriatim 
all the matters alleged in appellee’s supplemental petition, denied that the pre- 
mium had been paid, and pleaded the provisions of the policy relating to vacancy 
and occupancy. 

At the conclusion of the evidence appellant requested an instructed verdict in 
its favor which was refused. The case was then tried to a jury upon special is- 
sues, in answer to which the jury found: (a) That the premium had been paid; 
(b) that said premium was paid on September 8, 1932: (c) that the policy was 
left with appellant’s agents, Motley & Motley, for safe-keeping; (d) that said 
agents knew that the house was unoccupied; (e) that they acquired this informa- 
tion August 19, 1932; (f) that on August 9, 1932, said agents mailed notice to ap- 
pellee, Mrs. Watson, that the policy had been canceled; (g) that Mrs. Watson did 
not receive said notice of cancellation. In response to special issues requested by 
appellant, the jury found: (a) That the house was unoccupied for more than 30 
days before the fire; (b) and that the house was not occupied by the owner as a 
dwelling at the time of the fire. 

Upon receipt of the verdict, appellant moved for judgment non obstante vere- 
dicto. This was refused. Judgment was rendered for appellees in the sum of 
$1,025: for Mrs. Watson, $791.67, and for intervener, $233.33. Motion for a new 
trial was overruled, and appellant appeals. 

There are 38 propositions based upon 76 assignments of error. This opinion 
would be inordinately long if we were to discuss in seriatim all of the assign- 
ments or propositions, and we do not believe any good purpose could be served by 
so doing. So, we shall discuss only what we believe to be the controlling ques- 
tions. 

The policy in question was duly issued, and the jury found was left with 
Motley & Motley, appellant’s agents, at Tenaha for safe-keeping in the local bank 
of which one of said agents, Jack Motley, was cashier, and in which said bank 
said agents kept their office of insurance agency. Mrs. Watson was well known 
to said agents, as was her home which they insured. The premium was not paid 
at the time the policy was issued, but arrangements were made with said agents 
for the issuance of the policy and the premium was to be paid through the bank 
later. This seems not to be disputed. That the house was Mrs. Watson’s private 
residence, and was so occupied by her at the time the policy was issued, is without 
dispute. That about August 15, 1932, she became ill and went to her father’s home 
at Joaquin near Tenaha to be taken care of and that appellant’s agents knew this 
seems certain. Also, that her absence was to be only temporary is not questioned. 
That she left all of her household goods, personal belongings, cow, and other 
property in and at said residence, and same to be and was looked after and cared 
for by neighbor friends, is not denied. At the time she went to her father’s the 
premium had not been paid. On August 9, 1932, said agents, Motley & Motley, 
per Jack Motley, wrote Mrs. George Watson (it appears that Mrs. Neoma Watson 
was also known as Mrs. George Watson), addressing her at Tenaha, that her in- 
surance policy was canceled effective of that date. The receipt of this letter by 
Mrs. Watson was denied and the jury found that she did not receive same. The 
letter was not registered, and the policy required five days’ notice prior to being 
canceled. The policy remained in the possession of said agents at the bank. After 
writing the letter to Mrs. Watson, said agents stamped the policy, “Cancelled, 
and returned same to the home office at Dallas, Tex. As the premium was not 
paid at the time the policy was issued, Motley & Motley themselves paid the pre- 
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mium when they sent in report of same, and when the policy was received at the 
home office stamped, “Cancelled,” they were credited with the unearned portion of 
the premium, $4.58. After this, on August 19, 1932, said agents per Luke Motley 
wrote to Mrs. Watson at Tenaha: “We are forced to collect or cancel your 2 
insurance policies. Please arrange at once.” Upon receipt of this notice, Mrs. 
Watson’s father, W. R. Reece, who was well known to said agents, at once went 
to the bank and paid the insurance premium, $11.58, on this policy. This payment 
was received and retained until and after the house was burned. No mention or 
intimation was made to Reece or to Mrs. Watson that the policy had already been 
canceled or that there had been any previous notice to her relative to same. The 
policy provided that five days’ notice of cancellation by the company be given the 
insured. 

[1] Mrs. Watson not having received any notice that her policy was canceled, 
or was to be canceled, and the undisputed fact that appellant’s agents that issued 
the policy, after the date said policy was stamped, “Cancelled,” and returned to 
the home office of the insurance company, sent notice to Mrs. Watson demanding 
payment of the premium on the policy, or that it would be canceled, thus stating 
that the policy was still in force, and then accepting payment of the premium and 
retaining same, appellants cannot be heard to claim the policy was canceled and 
not in effect when the house was burned; their acts and representations estop 
them from so claiming. 

[2] Appellant’s assignment that the policy was void and not enforceable, be- 

cause the house was vacant and had been for more than ten days before the fire, 
is overruled. Under the facts above set out it could not be seriously contended 
that the house was vacant. It was the home of its owner, Mrs. Watson, and as 
such actually occupied by her. At the time of its destruction by fire, it contained 
her household goods, the most of her personal effects, and while Mrs. Watson 
was away temporarily, it was her intention to shortly return. The word “vacant” 
has no technical or peculiar meaning. In its ordinary sense, it means “empty,” 
“not filled,” “entire abandonment.” 66 C. J. pp. 386, 387; Agricultural Ins. Co. 
Owens (Tex. Civ. App.) 132 S. W. 828; Southern Nat. Ins. Co. v. Cobb (Tex. 
v. App.) 180 S. W. 155 (writ refused); Florea v. Ins. Co., 225 Mo. App. 49, 
S.W.(2d) 111; Kampen vy. Ins. Co., 116 Minn. 68, 71, 133 N. W. 163. 
[3, 4] Appellant’s contention that no recovery could be had upon the policy 
hecause it contained a provision that if the dwelling house insured had become 
and was unoccupied for a period of more than thirty days said policy would be 
void, and as the undisputed evidence showed that the insured premises had been 
unoccupied for more than thirty days before the fire, the policy was void and of 
no effect, is overruled. 

Whether a dwelling house is occupied or unoccupied must depend upon the 
facts of each particular case. In general a dwelling house is occupied when hu- 
man beings habitually live in it as a place of abode. When it ceases to be used 
for living purposes or as a customary place of human habitation, it is unoccupied. 
However, it is not necessary that some person shall live in the house continuously, 
but it must he a usual place of abode, and there must not be a cessation of occu- 
pancy for any considerable length of time. 26 C. J. § 259, p. 213; Washington 
Fire Ins. Co. v. Cobb (Tex. Civ. App.) 163 S. W. 608. A mere temporary ab- 
sence of the occupants from the premises, there being an intention to return, will 
not render the building unoccupied, so as to void the policy. 26 C. J. § 262, p. 
216; Westchester Fire Ins. Co. v. Redditt (Tex. Civ. App.) 196 S. W. 334 (writ 
refused). In the instant case the undisputed facts are that Mrs. Watson owned 
the dwelling insured and resided in same. She became ill and because of same 
went to her father’s home to be cared for, leaving her household goods and most 
of her wearing apparel in the house. She left her cow and chickens and arranged 
with two friends and neighbors to look after the premises and take care of the 
cow and poultry, intending to shortly return to and occupy her home. She left 
the key to the house with one of her said neighbor friends and the house was 
kept locked. One of her friends who assisted in looking after the premises lived 
next door to the house and saw the house every day. Her sister, father, and her 
own daughter frequently—several times a week—went to the house, got the key, 
went in, and inspected the premises. She left for her father’s on August 16, and 
the house was burned October 28, 1932. She would have returned within a short 
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time after the fire, but for the destruction of the house. In view of the holding 
in the Redditt Case, supra, which is very similar as to the facts, and in which 
the Supreme Court refused a writ of error, there was no such “unoccupancy” as 
to void the policy. 

[5] Moreover, we think it should be held that as appellant’s agents, Motley & 
Motley, knew that Mrs. Watson was sick and away from home at her father’s 
and one of the firm wrote her there stating that they must collect the insurance 
premiums she owed them, or cancel her policy, and asking her to arrange for same 
at once, and in obedience to such request or notice, she caused the premiums to 
be paid, which payment said agents accepted and retained, this with the knowledge 
that at the time the premium was paid the insured premises were and for a time 
would remain unoccupied, the provision relative to o¢cupancy was thereby waived, 
and appellant cannot now be heard to urge same in forfeiture of her policy in 
avoidance of its liability thereunder. Springfield Fire & Marine Ins. Co. vy. 
Brown (Tex. Civ. App.) 13 S.W.(2d) 916: Southern Underwriters v. Jones (Tex. 
Civ. App.) 13 S$.W.(2d) 435 (Writ refused); Law v. Texas State Mut. Fire 
Ins. Co. (Tex. Com. App.) 12 S.W.(2d) 539. 

While the holdings in the cited cases were where policies had been issued 
and payment of premiums accepted when conditions existed within the knowledge 
of the agent accepting the premiums and issuing the policies, which, if insisted 
upon later, would render the policy void when the premium was paid, or might 
do so at the expiration of a certain period, the insurer had waived the provision 
violated. We can see no good reason why this just and equitable rule should not 
apply with equal force where, as in the instant case, an agent accepts payment of 
the premium on a policy already in existence with knowledge of facts upon which 
its validity may be disputed, and then later insist upon these facts as ground of 
avoidance of liability under the policy. This, in law, would be a fraud which the 
courts will not aid, but will hold that provision of the policy claimed to have heen 
breached was waived. 

It would he a fraud upon the irsured, Mrs. Watson, to permit the insurance 
company, with knowledge that she was not then actually occupying the insured 
dwelling, and perhaps would not do so for 30 days, but was temporarily away, to 
accept her payment of the premium and thus cause her to believe that her prop- 
erty was insured, and then after loss to invoke the nonoccupancy clause of the 
policy as a breach of condition, and thus escape the liability for which the pre- 
mium had been paid. 26 C. J. pp. 313, 314, § 389. Liverpool & L. & G. Ins. Co 

Ende, 65 Tex. 118, 123; Hartford Fire hg Co. v, Post, 25 Tex. Civ. App. 428, 
62 S. W. 140. 

Numerous assignments, not discussed, are presented. All of them have been 
considered, and it is not believed that any of them show reversible error, and all 
of them are overruled. 

The judgment should be affirmed, and it is so ordered. 

Affirmed. 


CARY MFG. CO. v. ACME BRASS & METAL WORKS et al. 


Supreme Court of Wisconsin. May 1, 1934. 
254 Northwestern Reporter 513. 
1. INSURANCE. 

Where purchaser of factory agreed to insure for benefit of mortgagees and 
vendor, “as their interest may appear,” proceeds of policy on destruction of fac- 
tory held payable first to mortgagees, irrespective of whether they had interest 
as such in all of property covered, and remainder to vendor to apply on land con- 
tract, as against contention that purchaser should have proceeds to restore factory 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

2. INSUR: ANCE. 

Under “open loss payable clause” in fire policy which is one making mortgagee 
appointee only, no assignment of policy is effected, and interest of mortgagee is 
measured, not by interest in property, but by amount due on obligation, payment 
of which is to be secured. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
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3. INSURANCE. 

Where term “mortgagee” was inserted in fire policy merely to indicate nature 
of interest and determine means by which extent of interest of appointee should be 
determined, it was immaterial, in determining mortgagee’s right, to what extent 
equipment was attached to building so as to become realty. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

\ppeal from a judgment and orders of the Circuit Court for Winnebago 
County: Fred Beglinger, Circuit Judge. Affirmed. 

This action was commenced on February 6, 1933, by the Cary Manufacturing 
Company against the Acme Brass & Metal Works et al. for relief under section 
269.56, ordinarily referred to as the Declaratory Judgments Act, to determine the 
title to funds then on deposit with the circuit court of Waupaca county, which 
were the proceeds of certain insurance policies. Judgment was entered on the 6th 
dav of May, 1933, establishing title to the funds in the defendants, from which the 
plaintiff appeals. 

On or about August 26, 1929, the plaintiff purchased, land, plant, and equip- 
ment helonging to the Acme Brass & Metal Works, hereinafter called the defend- 
ant corporation. At the time of the purchase there was a mortgage upon the 
premises of $15,000 in favor of Grace Braun, Josephine Yohr, and Theresa Bean, 
heirs of J. N. Braun, deceased. By agreement between the defendant corporation, 
the plaintiff, and the mortgagees, the time of payment of the mortgage indebted- 
ness was extended so as to coincide with payments to be made by the purchaser 
under the land contract. This extension agreement provided that insurance in the 
amount of $20,000 should be carried by the plaintiff, payable to the mortgagees as 
their interest might appear. The land contract also provided that insurance should 
be carried by the plaintiff to at least 80 per cent. of the insurable value of the 
property. The insurance policies contained the following clause: 

“Payable to the Acme Brass & Metal Works with the following endorsements: 

“Loss if any to be adjusted only with the insured named herein and payable 
to the insured and Theresa Bean, Grace Braun and Josephine Yohr as their re- 
spective interests may appear subject nevertheless to all the terms and conditions 
of the policy. 

“Notice is hereby accepted that the Cary Manufacturing Company who is 
purchasing the property insured under this policy under a contract for deed of the 
\cme Brass & Metal Works and loss if any under said policy shall first be pay- 
able to said Acme Brass & Metal Works as its interest may appear and the 
residue if any to the Cary Manufacturing Company.” 

Pursuant to the contract insurance in the sum of $21,500 was carried, being 
$8,000 on the two-story and basement frame factory, $11,500 on machinery and 
equipment originally belonging to the defendant corporation or replaced by the 
plaintiff, and $2,000 on patterns, models, moulds, and forms originally belonging to 
the defendant corporation. 

The building was destroyed by fire on the 28th day of December, 1932, and 
the building and property insured were so damaged that the insurance companies 
paid the full sum of $21,500 as a total loss. The plaintiff company had insur- 
ance of its own which is not involved on this appeal. The plaintiff company was 
not in default in its payments on the land contract. The insurance was paid and 
checks made payable to all three of the parties interested. Such checks are now 
on deposit with the clerk of the circuit court for Waupaca county. There were 
negotiations between the parties with respect to the disposition of the proceeds 
derived from the policies. The parties were unable to agree with respect to the 
disposition, and this proceeding was begun to determine the title to the fund. 

The defendants answered the petition, and upon the record the court held 
that the fund in question should be paid first, sufficient to the mortgagees, to be 
held in trust by them to extinguish the installments on the mortgage debt; the 
remainder of the insurance moneys to be paid to the Acme Brass & Metal Works 
in trust to apply on the land contract according to its terms. Judgment was en- 
tered accordingly in favor of the defendants against the plaintiff. 

In his briefs and upon the oral argument, counsel for plaintiff argued at con- 
siderable length that, the plaintiff having restored the property, it was entitled to 
have the proceeds of the policies of insurance applied at least in part to the ex- 
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pense of such restoration. In the view which we take of the law of this case, it 
1s not necessary to set out the facts upon which that argument is based 


John C. Hart, of Waupaca, and Francis C. Cary, for appellant. 


Lloyd D. Smith, of Waupaca, and Benton, Bosser & Tuttrup and A. W. Par- 
nell, all of Appleton, for respondents. 

RosENBERRY, Chief Justice. 

The contention of the plaintiff company, briefly stated, is that it is necessary 
in the continued operation of the plaintiff’s business that it have the benefit of the 
proceeds of the policies of insurance for the purpose of restoring the plant so as 
to make the same useful; that it has as it alleged restored the same; that the 
proceeds of the policies, particularly that part thereof which it claims became due 
by reason of the destruction of the equipment, should be so applied; that to do 
otherwise would work hardship upon the plaintiff; that it would be unjust and 
inequitable. A large number of cases are cited to the attention of the court. No 
useful purpose, however, would be served by stating and analyzing these cases. 
In its brief, the plaintiff practically ignores the terms of the land contract relating 
to the disposition of the proceeds of the insurance policies. All cases which deal 
with the disposition of the proceeds of insurance policies under peculiar statutes 
or in the absence of contract or under contracts, the terms of which are not 
similar to the contract in this case, are beside the point. Nor need we consider 
any question arising with respect to the insurable interest which the defendant 
company or the defendant mortgagees have in the premises. That is undisputed. 

[1] We come then to a consideration of the rights of the parties under the 
terms of the contract. It is true that the mortgage contained certain provisions 
relating to insurance, but the mortgagees joined with the defendant corporation 
and the plaintiff corporation in a contract by which it was expressly agreed that 
the mortgagees should have the benefit of the contract for insurance made in the 
land contract, and the policies as already indicated were in fact made payable to 
the defendants as their respective interests might appear, and that interest was at 
least indicated. We have then an insurance policy which under the terms of the 
land contract the plaintiff company was obliged to provide for the benefit not only 
of the vendor but the mortgagee, the proceeds of which were payable to the 
mortgagees and the vendor as their respective interests might appear. 
There being no dispute with respect to that interest, no grounds are shown upon 
which, by the exercise of its equity powers, a court may deprive the defendants 
of the benefit of their contract. The need of the plaintiff company may be great. 
Its situation due to the present economic conditions may make it deserving of the 
disposition which it asks. Those are matters, however, which courts cannot take 
into consideration where the rights of the parties are controlled by contract. 

[2, 3] The loss payable clause attached to the policies of insurance is what ts 
ordinarily referred to as an open one; that is, one which makes the mortgagee an 
appointee only. Under a clause of this kind, it has been consistently held in Wis- 
consin that no assignment of the policy is effected, and the interest of the mort- 
gagee is measured, not by any interest in the property, but by the amount due upon 
the obligation, the payment of which is to be secured. Williamson v. Michigan 
Fire and Marine Ins. Co., 86 Wis. 393, 57 N. W. 46, 39 Am. St. Rep. 906. See 
5 Couch on Insurance, par. 1215a, and cases cited. This case has never been over- 
ruled nor is it modified by the standard policy law. The loss payable clause an- 
nexed to the policy specifically provides that the loss, if any, is to be adjusted 
only with the insured, and then is to be payable first to the mortgagees as their 
interest may appear, “subject nevertheless to all the terms and conditions of the 
policy,” and, secondly, to the Acme Brass & Metal Works as its interest may ap- 
pear and the residue, if any, to the plaintiff. Under such a clause, the defendant 
company and the mortgagees are appointees, and the provisions in the contract 
made between the insurer and the insured are for the benefit of a third party, 
the extent of whose interest is determined by the amount of the indebtedness due 
to the insured. “As their interest may appear” does not refer to the interest of 
the mortgagees in the property as the plaintiff seems to argue. Therefore it is 
immaterial whether the mortgagees had an interest as such in all of the property 
covered by the policies of insurance. There is nothing to prevent the owner of 
property covered by the policies of insurance. There is nothing to prevent the 
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owner of property with the consent of the insurer appointing his creditor to re- 
ceive the proceeds in the event of loss, even though the creditor has no interest 
in the property by way of mortgage or otherwise. The term “mortgagee” is in- 
serted merely to indicate the nature of the interest and to determine the means 
by which the extent of the interest of the appointee shall be determined. For this 
reason it is immaterial to what extent, if at all, the equipment was attached to the 
building so as to become realty. 

The case of Connors v. Aaron, 207 Wis. 115, 240 N. W. 821, is cited to the 
proposition that a restoration of the property by the mortgagor defeats the equit- 
able lien of the mortgagee upon the proceeds of the fire insurance policy. Plain- 
tiff ignores the fact that in Connors vy. Aaron the trust deed provided for a res- 
toration of the property and that when so restored the cost thereof was to be 
paid out of the proceeds of the insurance, which in the meantime were to be held 
by the trustee. The rights of the parties were fully covered by the terms of the 
contract to which reference is made. Apparently the trial court was of the opinion 
that the rights of the parties in this case were governed by the doctrine of Lich- 
stern v. Forehand, 181 Wis. 216, 194 N. W. 421, and adjudged that the proceeds 
of the policies should be held by the mortgagees to whom it was payable and to 
the vendor to whom it was payable and applied in accordance with the terms of 
the contract between the parties, in the absence of any agreement between the 
parties making a different disposition of the proceeds. It is considered that this 
disposition of the proceeds of the policies was in accordance with the doctrine of 
the Lichstern Case. Negotiations for a different disposition failed, apparently for 
the reason that plaintiff considered itself entitled to have the proceeds applied to 
the restoration of the property. 

Other questions are raised which, in the view we take of the law of the case, 
it is not necessary for us to consider or discuss. The failure of the plaintiff to 
provide by contract for the restoration in the event of the destruction of the 
property by fire by applying the proceeds of the insurance puts it in a very dis- 
advantageous position. The court cannot by way of construction or in the exer- 
cise of equity power remake the contract to fit the situation which now exists. 
Judgment and orders appealed from affirmed. 
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ACCIDENT 


OCEAN ACCIDENT & GUARANTEE CORPORATION, LIMITED v. 
SCHACHNER. No. 5063. 
Circuit Court of Appeals, Seventh Circuit. March 30, 1934. 
70 Federal Reporter (2d) 28. 
1. INSURANCE. 


Beneficiary can be required to tender insured’s body for autopsy under acci- 
dent policy giving insurer right thereto only on insurer’s demand seasonably made. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

2. INSURANCE. 

Recovery on accident policy providing for autopsy should not be defeated 
merely because circumstances occurring after death and before autopsy was 
requested have in good faith rendered request unavailing. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. INSURANCE. 

Beneficiary’s inability to produce insured’s body for autopsy at request of 
insurer held not to prevent recovery under accident policy giving right to insurer 
to require autopsy, where insured’s body, pursuant to.request in will, was cre- 
mated before beneficiary knew of policy and before insurer had notice of death. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

4. INSURANCE. 

Accident insurance policy held “instrument in writing’ under which beneficiary 
suing for accidental death was entitled to recover interest at statutory rate 
(Smith-Hurd Rev. St. Ill. 1933, c. 74, § 2). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

6. INSURANCE. 

In action on accident policy, there is judicial presumption against insured’s 
death by suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

9. INSURANCE. 

In action on accident policy for insured’s death from asphyxiation, rejection 
of evidence that person, thought to be beneficiary, telephoned police station 
immediately after insured’s death stating that insured had killed himself, /eld 
not error, where there was practically no evidence of suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

10. INSURANCE. 

Evidence that coroner’s jury assembled immediately after death returned 
verdict of suicide which verdict could not be found, held properly rejected in 
action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

14. INSURANCE. 

Whether insured’s death was caused by carbon monoxide poisoning inhaled 
with illuminating gas held question for jury under conflicting evidence in action 
con accident policy in which defense was suicide. 

(For other cases, see Insurance, Dec. Dig. § 668 [12].) 

Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; John P. Barnes, Judge. i 

Action by Minnie Olga Johnson Schachner, executrix of the last will of 
Maximillian H. Schachner, deceased, against the Ocean Accident & Guarantee 
Corporation, Limited. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Ralph F. Potter, Leslie H. Vogel, E. Douglas Schwantes, all of Chicago, Il. 
for appellant. 

Roger Sherman, S. Ashley Guthrie, and George E. Howell, all of Chica 
Ill., tor appellee. 

Before Alschuler, Sparks, and Fitzhenry, Circuit Judges. 

ALSCHULFR, Circuit Judge. 
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The judgment under consideration was predicated on an Illinois policy of 
insurance indemnifying against accidental death or injury, issued by appellant to 
appellee’s husband, whose death occurred January 3, 1930, from the alleged sole 
cause of asphyxiation occasioned by accidentally breathing atmosphere containing 
poisonous illuminating gas. 

The suit was in assumpsit, the declaration being upon the policy and demand- 
ing judgment for its face of $15,000 plus accumulations thereon of $1,500, 
together with interest at 5 per cent. per annum from date on which proofs of the 
alleged accidental death were received by appellant. 

Appellant pleaded the general issue, and interposed one special plea setting 
ierth that the policy contained a provision that appellant “shall have the right 
and opportunity to examine the person of the insured when and so often as it 
may reasonably require during the pendency of claim hereunder, and also the 
ght and opportunity to make an autopsy in case of death where it is not for- 
bidden by law”; and that before appellant knew of the death of the insured his 
body had been cremated, and thus appellant did not have opportunity to make an 
autopsy, all to the prejudice of appellant and in breach by appellee of the terms 
f the policy. 

Appellee’s replication sets up, as stated in the declaration, that it was not 
until January 8, 1930, after the cremation, that appellee first learned of the 
existence of the policy, and that within reasonable time thereafter, to wit, Janu- 
arv 11, 1930, she gave notice to appellant of the death of deceased, and denied 
any breach of the policy on her part. 

The court charged the jury that if it found for plaintiff, it should assess 
her damages at $16,500, and should add interest at 5 per cent. per annum from 
the time the evidence shows proof of the loss was received by defendant. The 
jury returned a verdict for $16,500. The court rendered judgment for this amount 
plus $2,465.95, which is the interest Gunece at 5 per cent. per annum from the 
time suit was commenced to date of verdict. 

Numerous errors are assigned and urged, the one we regard the most sub- 
stantial being predicated on appellant’s special plea. 

While the evidence tends fairly to show that the death was solely the result 
f accident as charged, appellant doubtless had the right under the policy to 
demand an autopsy; and it may be assumed that in case of appellee’s refusai to 

msent to appellant’s request therefor, appellant would have been absolved from 
liability under the policy. A2tna Life Ins. Co. v. Lindsay (C. C. A.) 69 F.(2d) 627. 

It appears that on the third day after the death, and after the funeral ser- 
vice, the body was cremated. Up to the time of cremation no notice of the death 
had been given appellant, and it had no knowledge thereof. But it further appears 
that appellee had no knowledge of the existence of the policy until, on January 
*, the safé deposit box of deceased was opened in the presence of witnesses, and 
that then only did she first learn that the policy existed. There is no evidence 
tending even remotely to indicate that the cremation was procured by appellee for 
some sinister reason, or out of any purpose or plan to conceal from appellant the 
cause of her husband’s death. Indeed, the cremation was brought about by a 
provision in the will of deceased, executed about eight months prior to his death, 
lirecting that his body be cremated. 

While the policy specifies that immediate notice be given to the insurer in 
case of insured’s accidental death, it also specifies that failure to give the notice 
shall not invalidate any claim if it be shown that it was not reasonably possible 
to give the notice as prescribed; and that notice was in fact given as soon as 
was reasonably possible. Here the notice was given promptly after appellee learned 
if the existence of the policy, albeit this was after the cremation. 

There was surely no undue haste in disposing of this body, and there was 
— no obligation on the part of appellee to keep the body indefinitely as 

rainst the possibility that at some time in the future there mig cht come to light 
policy of insurance wherein the insurer’s right to make autopsy is specified. 

[1, 2] It has been held that there is no duty on the part of the beneficiary 
inder such a policy to tender the body for autopsy. Employers’ Liability Assur. 
Corp. v. Dean, 44 F.(2d) 524 (C. C. A. 5); Schachner v. Employers’ Liability 
Assur. Corp., 268 Ill. App. 503. This may be required only upon demand of the 
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insurer seasonably made. Same cases; and Cantrail v. Great American Casualty 
Co., 256 Ill. App. 47, 60. If, after the death and before request for autopsy has 
been made, the circumstances have in good faith become such that the request 
would be unavailing, this of itself should not bar recovery upon the policy. 
American Employers’ Liability Ins. Co. v. Barr, 68 F. 873, 877 (C. C. A. 8); 
Schachner v. Employers’ Liability Assur. Corp., supra. 

{[3] That there might be circumstances wherein, under such a policy, the 
insurer would not have the right and opportunity to make an autopsy is apparent 
trom the very clause of the policy which permits it, in that the right to autopsy 
is given only “where it is not forbidden by law.” Where it is so forbidden, then, 
of course, the claim must be disposed of as though the right to autopsy had not 
been given. Surely it must have been contemplated that if, without fault of the 
beneficiary, it is impossible to produce the body for autopsy, this of itself should 
not defeat recovery. If it were otherwise, the right of recovery under such a 
policy would be defeated if before it was possible to make an autopsy the body 
were irretrievably lost at sea, or destroyed in a hotel fire, or blown to bits by an 
explosion, or rendered unavailale through any other of the many possible lhap- 
penings. 

We are satisfied that under the peculiar circumstances of this case cremation 
of the body before opportunity to appellant to request an autopsy did not of itself 
bar recovery on the policy. 

[4] Appellant assails the court’s inclusion of interest in the judgment in addi- 
tion to the amount of the jury’s verdict (Smith-Hurd Rev. St. Ill. 1933, c. 74, 
§ 2). Par. 2, c. 74, Cahill’s Ill. Rev. St. 1933 provides that creditors shall he 
allowed to receive interest at the rate of 5 per cent. per annum after moneys 
become due on any bond, bill, promissory note, or other instrument in writing. 
Insurance policies have been held under this statute to be instruments in writing 
whereon interest at the statutory rate accrues from the time they are payable. 
Mass. Mutual Life Ins. Co. v. Robinson, 98 Ill. 324: Grand Lodge v. Orrell, 206 
Til. 208, 69 N. E. 68: Little v. Illinois Bankers Life Ass’n, 247 Ill. App. 547, and 
cases there cited. 

It is thus plain that if appellee was entitled to recover under the policy, she 
was entitled to recover $16,500 with interest thereon at lawful rate from the 
time she put herself in position to demand payment of the policy, and the court 
charged accordingly. 

[5] It would be too heavy a draft upon the imagination to conclude, as 
appellant contends, that the verdict for the face of the policy was a compromise, 
and thus disposed of any claim for interest. We cannot conceive that the verdict 
on this policy was given upon any account or theory other than for the face of 
the policy itself. Why interest was not included does not and cannot well appear. 

Upon reason we are satisfied that, where there has been a verdict: given for 
the face only of an insurance policy, the court is abundantly warranted in aug- 
menting the verdict by the inclusion of accrued interest and entering judgment 
tor the sum of the verdict and interest. This is fairly supported by adjudicated 
cases. Engelberg v. Sebastiani, 207 Cal. 727, 279 P. 795, 796: McAfee v. Dix, 
Wl App. Div. 69, 91 N. Y. S. 464; Calnon v. Fidelity-Phenix Ins. Co., 114 Neb. 
194, 206 N. W. 765: United States v. Stephanidis, 41 F.(2d) 960 (D. C. N. Y.): 
Dean & Son vy. W. B. Conkey Co., 180 Ill. App. 162, 182. See, also, Little v. 
Illinois Bankers Life Ass’n, supra, wherein this practice was followed; but the 
verdict there included the words “with interest” following the stated amount of 
the face of the policy. We find no case to the contrary where the circumstances 
were as here—a verdict for the exact amount of the face of the policy without 
the inclusion of accrued interest. We agree with the statement of the California 
Supreme Court in the Sebastiani Case, supra, wherein it was said: “In adopting 
the * * * procedure, the court is usurping no function of the jury, for there 
is no issue of fact involved as to said interest.” We are satisfied there was here 
no error in the inclusion of the interest. 

[6, 7] Appellant takes exception to that part of the charge which states: 

“Where a man suffers injuries resulting in his death, which injuries might 
have been caused py accident or might have heen intentionally inflicted upon 
himself and there ig no preponderance of evidence as to the cause of such injury, 

4 
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then the presumption is that death was caused by accidental means and not 
intentionally self-inflicted or suicidal.” 

While the paragraph is not as clear as might be desired, we think it fairly 
appears that it purports to deal exclusively with the two alternatives of accident 
u:d suicide, and to tell the jury that if they find from the evidence that the 
death must have been caused by one or the other, and does not preponderate to 
show suicide, the presumption which is indulged against suicide will raise a 
presumption that the death occurred from the only other alternative with which 
the paragraph purports to deal, viz., accident. Upon the premises assumed in the 
paragraph this seems to be an axiomatic statement. Assuming that under the 
paragraph the death must have been occasioned by one of the two enumerated 
causes, and that under the stated circumstances the law presumes one of these 
was not the cause, it follows that the death must be attributed to the other. 

That there is an initial presumption against death by suicide has been too 
often determined by the courts to require elucidation here. Travellers’ Ins. 
Co. v. McConkey, 127 U. S. 661, 667, 8 S. Ct. 1360, 32 L. Ed. 308; Conn. Mut. 
Life Ins. Co. v. Akens, 150 U. S. 468, 475, 14 S. Ct. 155, 37 L. Ed. 1148; Metro- 
politan Life Ins. Co. v. Hogan, 62 F. (2d) 135 (C. C. A. 7). Where death is 
caused wholly by an outside violent cause, it has been adjudicated that, as 
between the theories of accident and suicide as the cause, the former will be 
presumed if a preponderance of evidence does not establish the latter. New 
York Life Ins. Co. v. Ross, 30 F.(2d) 80 (C. C. A. 6); Metropolitan, ete. v. 
Hogan, supra; Messervey v. Standard Accident Ins. Co., 58 F.(2d) 186 (C. C. A. 
2); Metropolitan Life Ins. Co. v. Broyer, 20 F.(2d) 818 (C. C. A. 9). 

Other parts of the court's charge definitely told the jury that, in order to 
recover, plaintiff must show by preponderance of evidence that deceased came 
to his death wholly through accidental causes; that if this proposition is not 
established by a preponderance of the evidence plaintiff cannot recover; that 
if the evidence thereon was evenly balanced, or if the jury is unable to say that 
a preponderance of the evidence shows the death to have been accidental, the 
verdict should be for the defendant; that the burden is not on the defendant to 
show it is not liable; and that the jury has no right to disregard these rules, 
but should strictly adhere to them. With these and yet further kindred caution- 
ary charges, we do not believe that the assailed charge could have misdirected 
the jury. In this connection we refer to what we hereinafter say respecting 
the absence of indications of suicide. 

[8, 9] It is contended there was error in rejecting evidence offered by 
appellant to the effect that appellee, in telephoning the police station imme- 
diately after the death, stated that deceased had killed himself. While the 
witness could not identify appellee as the person with whom his conversation 
was had, it does not appear that appellee had any more knowledge upon that 
subject than any one else. She had been out of the house for hours, and when 
she returned she found him, dead or dying, sitting in the bathtub, with a lighted 
gas stove in the bathroom and the odor of gas pervading the house. Even if 
from these facts she reached the conclusion that he had intentionally turned 
on the gas, or had intentionally burned the stove to exhaust the oxygen in the 
small bathroom, her opinion would not have tended to show whether or not the 
death was self-inflicted. 

A charge to the jury must be considered in the light of the evidence in the 
case. The entire record indicates scarcely a suggestion of fact which points to- 
ward suicide; but, rather, there was quite unusual unanimity of indications to 
the contrary. He had an engagement to dine that evening at the Illinois Ath- 
letic Club with some friends, as had been his weekly custom for years; his clean 
underwear, dress clothes, shirt, and neckwear had been laid out upon the bed; 
his razor lay there ready to be used; he had been spending some time in his 
studio at the home preparing a lecture to be given at the Chicago Art Institute 
some days later; he was apparently cheerful and in good health when last seen 
alive, and there was no evidence of financial or other embarrassments. Early 
the same morning he had shoveled the snow from his own and a neighbor's 
walks. We find practically nothing in the record pointing toward his self- 
destruction. Indeed, no pleading in the case alleges it, and no such contention 
is made in the lengthy briefs for appellant. An expression of opinion thereon 
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by his wife would have had no tendency to show suicide, and there was no 
error in rejecting this evidence. 

[10, 11] Complaint is made with respect to the rejection of proffered evi- 
dence to the effect that a coroner's jury, assembled immediately after the death, 
and returned a verdict of suicide, but which verdict could not be found. A 
coroner's verdict of accidental death was attached to the proofs of death delivy- 
ered to appellant, and as such was received in evidence. The court properly 
and definitely instructed the jury that this constituted no evidence of the cause 
of death, but was received in evidence merely to show compliance with the 
policy which required proof of death to be delivered to appellant. A coroner's 
verdict does not constitute evidence of any fact or finding therein stated, and is 
not admissible as such. Feoria Cordage Co. v. Board, 284 Ill. 90, 119 N. E. 996, 
L. R. A. 1918E, 822; Albaugh-Dover Co. v. Board, 278 Ill. 179, 115 N. E. 834; 
Novitsky v. Knickerbocker Ice Co., 276 Ill. 102, 114 N. E. 545; Wasey v. Travelers’ 
Ins. Co., 126 Mich. 119, 85 N. W. 459; Krogh v. Brotherhood, 153 Wis. 397, 141 
N. W. 276, 45 L. R. A. (N. S.) 404; In re Dolbeer’s Est., 149 Cal. 227, 86 P. 695, 
9 Ann. Cas. 795. 

What we have said of the absence of evidence pointing to suicide likewise 
here applies. 

[12, 13] It is complained that evidence was improperly admitted for appellee 
of employees of the gas company, to the effect that records of gas tests which 
the company periodically made indicated that at about the time of the accident 
there was a certain content of carbon monoxide in the gas. The contention is 
that the records were not admissible because not testified to by available persons 
who had made the tests. It is a matter of common knowledge that illuminating 
gas contains poison and if inhaled in sufficient quantities will cause death, or, 
as has frequently happened, if burned in small rooms such as bathrooms may 
exhaust the oxygen and thereby cause the death of one in the room. We think 
that common experience sufficiently manifests this fact, so that whatever, if any, 
irregularity there was in admitting the records in evidence was of no materiality. 

The error alleged in certain hypothetical questions asked of and answered 
by medical experts on behalf of appellee does not impress us as in any event 
carrying any likelihood of serious harm to appellant. While we think the 
questions were substantially accurate, a few questions upon cross-examination 
would have revealed any fallacy to which the questions as originally asked might 
have led; and, in any event, it lay within the power of appellant to develop by 
its expert witnesses the effect upon the conclusions which appellee’s witnesses 
reached through any improper inclusion or omission of elements in the hypo- 
thetical questions. 

[14] As to whether in fact the death was caused by carbon monoxide poison 
inhaled with illuminating gas, there was some contrariety of evidence. It was 
conceded that in death resulting from carbon monoxide poisoning the skin 
will show a pink or ruddy post mortem appearance and the blood a deep red 
color. Some who examined the remains testified to the presence of these 
conditions, while some others gave evidence of their absence. This raised a 
direct issue of fact as to whether or not the death was caused as in the declara- 
tion alleged, and thereon the jury’s verdict is binding. And so also as to any 
issue regarding any possible contributing nonaccidental cause for the alleged 
accidental death. While there appears no substantial evidence of such con- 
tributing cause, vet if appearing this also would have involved a question of fact 
for the jury. 

Some other contentions of error are urged in the briefs which we do not 
deem of sufficient import to merit. discussion here. 

The case of Schachner (appellee) v. Employers’ Liability Assurance Cor- 
poration, 268 Ill. App. 503, supra, involved a similar accident insurance policy 
which was held by the same deceased at his death. Some of appellant's main 
contentions here were there also made. Recovery on that policy was upheld 

The judgment is affirmed. 
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DUDGEON v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. 
Circuit Court of Appeals, Fourth Circuit. April 3, 1934. 
70 Federal Reporter (2d) 49. 
1. INSURANCE. 


Insured’s false answers, to specific questions in application for health and 
accident policy, that no previous application for insurance had been declined, that 
his habits were temperate, and that he had received no medical treatment within 
past five years, held material to risk and barred beneficiary’s action where ap- 
plication, made part of policy, provided that any false statement, made with in- 
tent to deceive or materially affecting acceptance of risk or hazard assumed, 
should bar recovery. 

(For other cases, see Insurance, Dec. Dig. §§ 292, 297, 300.) 

3. INSURANCE. 

Inquiries, in application for health and accident policy, expressly addressed to 
declination of previous applications for insurance, temperance of insured’s habits, 
and medical treatment, made insured’s answers material to risk. 

(For other cases, see Insurance, Dec. Dig. $§ 292, 297, 300.) 

4, INSURANCE. 

Insured’s false answers to questions, in application for health and accident 
policy, expressly addressed to medical treatment and declination of prior applica- 
tions for insurance, held material as matter of law. 

(For other cases, see Insurance, Dec. Dig. §§ 292, 300.) 

5. INSURANCE. 

\Vhere insured made false representations material to risk, action could not 
be maintained on health and accident policy by beneficiary merely because policy 
provided that it could not be canceled during any period for which premium had 
been paid. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 

Right to “cancel” a policy is the right to terminate it; whereas, the right to 
“contest” a policy is the right to deny liability under it. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

a Appeal from the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Bluefield. 

Action by Mrs. Gail T. Dudgeon, now Mrs. Hazel D. Kolford, against the 
Mutual Benefit Health & Accident Association. From a judgment for defendant 
plaintiff appeals. 

Affirmed. 

Zeb H. Herndon, of Welch, W. Va., and Ira J. Partlow, of Charleston, W. 
Va., for appellant. a a 

Alfred G. Fox, of Bluefield, W. Va. (Joseph M. Sanders, of Bluefield, W. Va., 
on the brief), for appellee. he i sel 

sefore Parker and Northcott, Circuit Judges, and Chesnut, District Judge. 

Parker, Circuit Judge. 


This is an appeal in an action on a policy of health and accident insurance. 
There was evidence tending to show that the insured died as the result of an ac- 
cidental injury, and claim was made for $5,000, the amount payable under the 
policy in case of accidental death. Verdict was directed for the company on the 
ground that the policy was obtained by means of false representations material 
to the risk. Plaintiff denies the materiality of the representations and contends 
that, in any event, a provision forbidding cancellation of the policy during any 
period for which premiums had been paid operated to render it incontestable on 
such ground. 

Application was made for the policy in February, 1930. It was issued in 
March, 1930, and premiums paid from time to time continued it in force until 
after the death of insured which occurred on June 5, 1931. The application, 
which was made a part of the policy, contained an agreement on the part of in- 
sured “that the falsity of any statement in this application shall bar the right to 
recover if such false statement is made with intent to deceive or materially affects 
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either the acceptance of the risk or the hazard assumed by the association.” And 
in response to specific questions contained in the application insured stated, over 
his signature, that no application which he had ever made for life, accident, or 
health insurance had been declined; that his habits were correct and temperate: 
and that he had received no medical or surgical advice or treatment within the 
past five years. The cancellation clause upon which plaintiff relies appears as an 
indorsement upon the policy, and is as follows: “The association cannot cancel 
this policy during any period for which the premium has been paid.” 


The uncontradicted evidence showed that the insured’s habits were not cor- 
rect and temperate, as stated in the application, but that he drank intoxicants to 
excess and went on extended sprees from time to time. In 1928 and again in 1929 
he was in a hospital as a result of the drink habit and was treated by a physician 
on both occasions; and less than three months after the policy in suit was issued 
he was again in the hospital being treated for delirium tremens. At the time 
that he received the injury which resulted in his death he was in care of a friend 
and on his way to an institution in Indiana because of his drinking. In 1929 he 
applied to the Missouri State Life Insurance Company for a policy of life insur- 
ance and was rejected; and it was quite clear from the record that this rejection 
was on account of his intemperate habits. 

[1-3] There can be no question on the uncontradicted evidence but that the 
representations in the application to which we have referred were false; and we 
think it equally clear that they were material to the risk and that their effect 
was to bar the right of recovery under the policy. It is a matter of common 
knowledge that insurance companies regard the habits of an applicant with re- 
spect to the use of intoxicating liquors as a matter most material to the risk; and 
in this case the parties had made the matter material by a question addressed di- 
rectly to that subject. Jeffries v. Life Insurance Company, 22 Wall. 47, 22 L. Ed. 
833: Fountain & Herrington v. Mutual Life Insurance Company (C. C. A. 4th) 
55 F.(2d) 120; Mutual Life Ins. Co. v. Leaksville Woolen Mills, 172 N. C. 534, 
90 S. E. 574. As to the materiality of such representations generally, see note in 
26 A. L. R. 1280 and Cooley’s Briefs on Insurance (2d Ed.) vol. 4, p. 3201. 

[4] Not only was the representation as to treatment by a physician made ma- 
terial, under the authorities above cited, by an inquiry expressly addressed to 
that subject, but it is also well settled that a false representation as to such mat- 
ter is deemed material as a matter of law. Mutual Life Ins. Co. v. Hilton-Green, 
241 U. S. 613, 622, 36 S. Ct. 676, 60 L. Ed. 1202: Mutual Life Ins. Co. v. Hurni 
Packing Co. (C. C. A. 8th) 260 F. 641: Harris v. N. Y. Life Ins. Co., 86 W. Va. 
638, 104 S. E. 121; Mvers v. Mutual Life Ins. Co., 83 W. Va. 390, 98 S. E. 424; 
Mutual Life Ins. Co. v. Leaksville Woolen Mills, supra; George Washington Life 
Ins. Co. v. American Collapsible Box Co., 185 N. C. 543, 117 S. E. 785; Cooley’s 
3riefs on Insurance (2d Ed.) vol. 4, p. 3375 et seq. 

The same principles are applicable to the false representation as to prior re- 
jection of applications for insurance. It is argued that a prior rejection 
of an application for a life policy is not to be deemed material in an ap- 
plication for a health and accident policy; but aside from the fact that inquiry 
was specifically addressed to this matter and it was thus made material under the 
authorities above cited, we think that it must be deemed material as a matter of 
law because it would necessarily influence the company in granting the health in- 
surance which was an important part of the policy. A case directly in point is 
Columbian National Life Ins. Co. v. Harrison (C. C. A. 6th) 12 F.(2d) 986, 988; 
and the following language of Judge Denison in that case is applicable here: “In 
the suit on the health and accident policy, No. 124331, a verdict for the defendant 
should have been directed on account of the Mutual Benefit rejection. It seems 
clear that, as to the materiality of the false answer in this particular, the case 
upon this policy stands upon the same basis as if on a life insurance policy. The 
reasons which make such representations material to the risk of life insurance 
apply with full force to health insurance, and though this was a health and acci- 
dent policy, and the recovery sought is solely under the accident provision, we see 
no way by which, from this point of approach, the policy may be valid for acci- 
dent and invalid for health. The two liability covenants are not separable; they 
are purchased by one consideration, which is not in any way apportionable. Hence, 





Acc. | American Nat. Bank v. Continental Casualty Co. 823 


if the false answer avoided the health insurance, it necessarily avoided the acci- 
dent insurance.” 

The general principles governing the avoidance of policies for false repre- 
sentations in applications for insurance have been repeatedly declared by this court 
in recent cases and need not be restated. See Atlantic Life Ins. Co. v. Hoefer 
(c. C. A. 4th) 66 F.(2d) 464; Fountain & Herrington v. Mutual Life Ins. Co. 
(Cc. C. A. 4th) 55 F.(2d) 120; and Union Indemnity Co. v. Dodd (C. C. A. 4th) 
21 F.(2d) 709, 55 A. L. R. 735. The misrepresentations relied on by the defend- 
ant fall squarely within the principles governing the decisions in these cases. 

[5, 6] Defendant contends, however, that the policy is rendered incontestable 
on the ground of fraud or misrepresentation by the clause indorsed on the policy 
providing that same may not be canceled during any period for which the premium 
has been paid. If this meaning be given the clause against cancellation a clear 
conflict would result between that clause and the clause of the application, made 
a part of the policy, to the effect that the falsity of any statement in the applica- 
tion should bar the right to recover, if made with intent to deceive or if materially 
affecting either the acceptance of the risk or the hazard assumed. But there is 
no such conflict in the provisions of the policy. The plaintiff has merely confused 
the right to cancel with the right to contest. The right to cancel is the right to 
terminate the policy. The right to contest is the right to deny liability under it. 
One of the standard provisions ordinarily inserted in health and accident policies 
permits cancellation of the policy at any time by written notice to the insured 
and the return of the unearned portion of any premium paid. This provision was 
mitted from the policy here in suit; and the evident purpose of the clause in 
question was to make clear that the policy was not cancellable during any period 
for which premiums had been paid. The purpose could not have been to prevent 
contest for fraud or misrepresentation, which under the express terms of the 
policy avoided it ab initio. The distinction between “noncancelable” and “non- 
contestable” provisions of a policy was well drawn by the Supreme Court of Ala- 
bama in Pacific Mutual Life Ins. Co. v. Strange, 226 Ala. 98, 145 So. 425, 426, 
where it was said: 

“The term ‘noncancelable,’ as used, merely limited the right of assurer to 
cancel after an illness or accident, so long as the premium was paid (Pennsylvania 
Casualty Company v. Perdue, 164 Ala. 508, 51 So. 352), and gave the assured ma- 
terial aid in this continued protection against repeated illnesses and injuries and 
cancellation therefor; whereas ‘noncontestable’ or rescission for fraud or mistake 
after a given time secured to the assured indemnity by way of short limitations 
hy contract against belated charges of fraud and mistake, and rescission therefor, 
when the parties had acted thereon with the surety and to his detriment, by pay- 
ment of premiums and foregoing other insurance. This distinction in the use of 
the two words, and that the right vel non of cancellation is a matter of contract, 
are recognized in the conduct of the business of insurance.” 

In directing a verdict for defendant there was no error, and the judgment 
appealed from will be affirmed. 

Affirmed. 


AMERICAN NAT. BANK Vv. CONTINENTAL CASUALTY CO. No. 6363. 
Circuit Court of Appeals, Sixth Circuit. April 13, 1934, 
70 Federal Reporter (2d) 97. 
1. INSURANCE. 

As respects directed verdict, evidence theld to establish as matter of law 
that insured’s death from electric current or strangulation, when noose made 
irom cord attached to electric wire was placed around his neck, was suicidal 
within exception in accident policy. 

There was evidence that bank in which insured was a director and 
stockholder and on whose depositary bond insured was surety had failed. 
Insured was found dead in his room about 6:45 p. m. He was lying 
on the floor with a cord from electric heating pad about his neck in a 
noose, and the other end of the cord was tied to the wires of an incom- 
plete electric fixture. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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Appeal from the District Court of the United States for the Middle District 
of Tennessee; Harry B. Anderson, Judge. 

Action by the American National Bank, guardian for Harryette Sudekum, 
against the Continental Casualty Company. Judgment for defendant, and _plain- 
uff appeals. 

Affirmed. 

Jordan Stokes, Jr., and James C. R. McCall, Jr., both of Nashville, ’ 
for appellant. 

Geo. H. Armistead, Jr., of Nashville, Tenn. (Trabue, Hume & Armistead 
and H. B. Shofner, all of Nashville, Tenn., on the brief), for appellee. 

Before Hicks, Hickenlooper, and Simons, Circuit Judges. 

Hicks, Circuit Judge. 

This action was upon an accident policy issued to Harry Sudekum, who died 
while it was in force. Appellee is not liable if the insured committed suicide: 
and the issue is whether his death was so effected, or was caused by accidental 
means. Appellant, American National Bank, guardian for Harryette Sudekum, 
the beneficiary, complains of a directed verdict against it. 

The deceased was forty-two years old, five feet nine and three-tenths inches 
in height, and weighed one hundred and seventy-five pounds. He was happily 
married and lived with his wife and fifteen year old daughter, Harryette, at 
Nashville. He was secretary and general manager of the Crescent Amusement 
Company of that city. On November 25, 1930, he closed a contract with Warner 
Bros. Pictures, Inc., under which the stock of the Crescent Coompany would 
increase in value to about $270 a share and he himself would be employed at a 
salary of $18,000 a year. 

In the fall of 1930, Nashville was the scene of several financial crashes. One 
of its largest banks had been taken over by another. One of the largest bond 
and brokerage houses in the South, with headquarters in Nashville, had failed. 
The Liberty Bank & Trust Company, in which deceased was a director and 
stockholder, had failed. This bank was a depository for state funds and to 
secure these deposits had executed bonds upon which the deceased was one of 
the sureties. Deceased owed a note for $6,500 due December 25, 1930, and 
another for $1,500 due in January, 1931. After his death the state alone pre- 
sented a claim of over a million dollars against the estate; and the inheritance 
tax returns made by the administrator showed total claims of $1,218,146.90 filed 
against it. 

A few days before his death Sudekum made a trip by automobile from 
Nashville to some of the theaters operated by his company in East Tennessee. 
Returning he encountered a heavy fog in the mountains and contracted neuralgia. 
He reached home on the morning of Friday, December 12, 1930, and was per- 
suaded by his wife to remain in bed that day. His illness was not serious and 
the family activities were not greatly disturbed. The daughter, Harryette, spent 
Friday night away from home with a girl friend and-left home again about noon 
on Saturday “to go to a show.” Mrs. Sudekum had house guests on Friday 
night; and, though the deceased was still in bed, he had so fully recovered that 
she and her guests left the house on Saturday afternoon to go to an entertain- 
ment. By Saturday deceased had no further need for an electric heating pad 
which he had kept on his forehead on Friday; and at 3 p. m. when he called 
the house boy to bring him a glass of water he laughed and joked with the boy, 
seeming to be in no pain at all. He was last seen alive about 4:15 or 4:30 p. m, 
Saturday, by Mrs. Helen Morris, a friend of the family, who visited him just 
before leaving with Mrs. Sudekum for the entertainment. She said that deceased 
seemed well and comfortable. 


The house boy, Earl Rutledge, testified that about 6:45 p. m. he returned 
to the room to inquire of Sudekum what he would have for supper. He found 
the door closed, but that was not unusual. Opening it he first saw the deceased's 
feet on the floor, and looking farther, he “saw him lying on the floor with the 
cord that was used on the electric heating pad about his neck,” in a noose, the 
other end of which was tied to the wires of an incomplete electric fixture 
protruding from the wall about five or five and one-half feet above the floor. 
He was clad only in a silk undershirt, his usual sleeping apparel; his body being 
exposed from the waist down. The body was in a semi-sitting posture with the 


renn., 





ond 
led. 
and 

to 
- of 
and 
yre- 
ince 


nled 


rom 
see. 
lgia. 
per- 
and 
pent 
100N 
iday 
that 
fain- 
pad 
alled 
be rv, 
. Mm., 
just 
ased 


irned 
ound 
sed’s 
1 the 
, the 
xture 
floor. 
being 
h the 


Acc. | American Nat. Bank v. Continental Casualty Co. 82 


head against the wall about ten inches above the floor, with the upper part of 
the body leaning at an angle of about forty-five degrees from the wall. The 
boy did not touch him vut ran to call the daughter, Harryette, who had just 
returned, saying, “Your father has hung himself.” According to his testimony 
he re-entered the rooom just ahead of her, grasped the plug of the heating pad 
where it was tied to the electric wires, and pulling with all his strength broke 
them so that deceased’s head dropped to the floor. He stated that Harryette 
entered the room about the time he broke the cord. But she testified that she 
passed the hose boy and ran into the room ahead of him and that her father’s 
body was lying on the floor, with the electric cord around his neck and with the 
head lying to one side and about ten or twelve inches above the floor. She 
further stated that her father’s body was limp and relaxed and that she caught 
his head before telling the boy to cut the cord, and that after it was cut she 
rested her father’s head in her lap and pulled off the cord, which she had no 
trouble in loosening, since it ran,smoothly through the knot at his neck. She 
testified further as follows: “When I entered the room my father’s body was at 
an angle with the wall and his shoulders were against the wall. His head was 
leaning forward on his chest and his shoulders were back against the wall. The 
cord about his neck was loose. I am certain of that. It was not tight at all. 
| think my father was dead at the time. The cord about his neck was not taut, 
it was easy to remove.” 

The testimony of these two witnesses is controlling as to the position and 
condition in which the body was found, for no others saw the deceased before 
the cord was severed and removed. 

F. J. Clunan, a friend who was with Harryette and who entered the room 
soon after the body was discovered, testified that when he saw Sudekum “the 
cord was not about his neck”; that the buttocks of the body were about six or 
eight inches from the baseboard with the back against the wall; that he, Pollard 
Caldwell, who had been in the party with Mrs. Sudekum, and the house boy 
placed the body on the bed, after which he took Harryette downstairs. He then 
returned to find the house boy and Caldwell pumping Sudekum’s arms to restore 
his breath, but “he was dead * * * his neck was purple all the way around.” 

The maid, Alberta Amos, saw the body before it was placed on the bed and 
said it was lying with the head just above the baseboard with the head and 
shoulders against the wall. 


There seemed to be no question on that Saturday evening but that Sudekum 
had committed suicide. As stated, the house boy, when he called Harryette to 
the room, said, “Your father has hung himself,” and when he met Mrs. Sudekum 
at the door he said that “Mr. Harry had killed himself.” Accompanying the 
proofs of death sent appellee was a joint letter from three physicians, Dr. Buck- 
ner, Dr. Eve, and Dr. Sanders, which stated that at a post mortem held Decem- 
ber 19, 1930, they found the following marks on the body: “* * * A narrow 
bruised line quite discolored around the neck. The line was about one-half 
inch in width. The bruising or discoloration was more marked at some places 
than at others. We also found on the left side of the neck just below the lower 
jaw a bruised spot a little wider than one-half inch and about one quarter of an 
inch long which passed upward and outward from the midline and this bruise 
was a little more marked than that around the neck. We found no evidence 
of an electric burn anywhere. We also found some bruises on his right leg just 
below the knee and one on the back of the left hand.” 


Mrs. Sudekum, who saw the body before it was placed on the bed, seemed 


to think the neck had been burned, for Mrs. Morris quoted her as saying, “Oh, 
that horrible burn.” 


One of the embalmers stated that the mark projecting from the mark of the 
cord around the neck seemed like a burned place similar to an electric burn. 
lhe blood that he drained from the body he testified was abnormally dark, an 
indication that there had been an electric shock. The other embalmer testified 
to an old skinned place on the knee nearly healed and to a place on the left 
hand about the size of a dime. He said a mark on the chin to the side of the 
Adam's apple appeared to be a burn and was brown and parched looking. 

An electrical expert testified that by the manner in which the plug of the 
heating pad cord was tied to the wires at the outlet it would have been possible 
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when the cord was drawn tight for the wires to brush against the two prongs 
of the plug making a contact and causing the current to flow through the cord 
which was around deceased’s neck. He stated that the ends of the fine wire which 
were in the knot around deceased’s neck were beaded as though an arc had 
jumped across which would probably have caused a shock. Tests, made afterward, 
showed 120 to 130 volts passing through the wires at the fixture. The expert 
said that this voltage was not supposed to be sufficient to kill a man, but he 
admitted that there was uncertainty about it. He also testified that different 
persons were more susceptible to shock than others and that certain parts of 
the body were more sensitive than others. 

[1] We think that the facts and circumstances permit of no other reasonable 
inference than that deceased intentionally destroyed himself. There was, there- 
fore, no error in directing a verdict for appellee. Proctor v. Preferred Accident 
Ins. Co., 51 F.(2d) 15, 17 (C. C. A. 6) and cases there cited. There is no doubt 
that deceased carefully and firmly attached the cord of the heating pad to the 
electric wires on the wall in such manner that when the cord was pulled tight 
the electrical current would flow through it; that he made a noose with the 
other end of the cord and placed it around his neck so tightly that it contacted 
therewith: and that he was killed either by the current or by strangulation, or 
by both combined, just as he had prearranged. 

Appellant advanced the theory of murder, but there was no evidence to sup- 
port it. No intruder was seen and there was no evidence of the presence of one 
in the room or upon the premises. There was no basis for suspicion against the 
house boy. There was no evidence that deceased was attacked while on the bed, 
and it is pure fantasy to suppose that he could have been taken alive from the 
bed and the noose placed about his neck without leaving signs of a struggle. 

A few weeks or so before his death one of his business associates had been 
found dead with a shoestring around his neck in a manner giving rise to the 
general belief that the man had strangled himself. There is evidence that deceased 
expressed doubts as to this theory, and on one occasion undertook to demonstrate 
with his necktie that one could not so choke himself to death. From this evidence, 
added to the further fact that deceased was of an experimental turn of mind, the 
theory was offered that at the time he met his death deceased was making a 
test to demonstrate, if possible, that his friend did not commit suicide. This is 
pure conjecture and there is no support for it in the record. It is inconceivable 
that deceased would conduct, in solitude, a pointless experiment of so dangerous 
a nature. Reasonable men do not so recklessly trifle with death. 

On December 15, two days after the death of Sudekum, Dr. M. G. Buckner, 
as the attending physician, filed with the Department of Health of the State of 
Tennessee, Division of Vital Statistics, a death certificate in which he gave the 
cause of death as “suicide by strangulation.” 

On October 17, 1931, about eleven months later, the coroner held an inquest 
at which the jury found that Sudekum died as a result of external violence or 
homicide. The record of the inquest, together with the certificate of the coroner 
to the effect that the cause of death was probably homicidal, was likewise filed 
with the Bureau of Vital Statistics. 


[2] Before the case was called for trial in the District Court at 9 o'clock 
March 2, 1932, appellant was served with an injunction sued out by appellee in 
the state Chancery Court which prevented it from offering in evidence the cor- 
oner’s record and certificate above referred to. Notwithstanding, appellant went to 
trial without asking for a postponement and without seeking to dissolve or 
modify the injunction. After verdict and judgment appellant moved for a new 
trial upon the ground that it should have been permitted to offer these records 

It is unnecessary to determine here whether such report and certificate would 
have been admissible if presented. This is a question concerning which there is 
much controversy. Equitable Life Assur. Soc. v. Stinnett, 13 F.(2d) 820, 822 
(Cc. C. A. 6). It is sufficient to say that under the circumstances there was no 
abuse of judicial discretion in denying the motion for a new trial. It develops 
that there was no ground for the introduction of the report of the coroner’s jury 
and the accompanying coroner’s certificate as a part of the record of the Bureau 
of Vital Statistics because in the injunction case referred to, Continental Cas 
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Co. v. Nashville & American Trust Co. et al., 61 S.W.(2d) 461, the Supreme 
Court of Tennessee held that these documents had no place in the record of the 
Bureau. 

Judgment affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. LOGAN. 6 Div. 529. 
Supreme Court of Alabama. March 29, 1934. 
153 Southern Reporter 868. 
2 INSURANCE. 

Whether insured, at time he took out health and accident policy, was suffer- 
ing from syphilis to extent which increased risk of loss, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; F. Loyd 
Tate, Judge. 

Action on a policy of health and accident insurance, brought by George Logan 
against the National Life & Accident Insurance Company of Nashville, Tenn. 
ludgment for the plaintiff, and the defendant appeals. 

’ Transferred from Court of Appeals. 

\ffirmed. es a : 

The question propounded to plaintiff on cross-examination (sustaining of 
bjection to which is made the basis of assignment 7) is as follows: “Then, 
when you took this policy on the 5th day of September, 1927, you knew that the 
doctor said that you had syphilis?” 

McEniry & McEniry, of Bessemer, for appellant. : 

J. A. Lipscomb and H. P. Lipscomb, Jr., both of Bessemer, for appellee. 

GARDNER, Justice. 

\ life and health insurance policy was issued to plaintiff by defendant Sep- 
tember 5, 1927, and that insured was totally disabled by sickness in the fall of 
1931, for a period of thirteen weeks, during which time the policy was in full 
force and effect, is without dispute. 

The defense rested upon the theory that plaintiff was not in sound health 
t the time of the delivery of the policy, and, further, that his sickness was due 
to a venereal disease known as syphilis, in which event, under the express terms 
j the policy, no liability accrued. The defense, first above referred to, rested 
upon the same contention as the second, that plaintiff was afflicted with syphilis 
when the policy was delivered. 

[1] Our decisions are to the effect that the courts wili not take judicial 
knowledge that svphilis is a disease that will increase the risk of loss. Ex parte 
Mutual Life Ins. Co. of N. Y., 227 Ala. 276, 149 So. 875; National Life & Acci- 
dent Ins. Co. v. Baker, 226 Ala. 501, 147 So. 427. 

[2] Defendant’s proof tended to show, however, that the insured was suffer- 
ing from syphilis in its third stage, and to the extent that such sickness did 
increase the risk of loss. That plaintiff did have syphilis in 1920, and was treated 
therefor, is admitted. Defendant insists the disease continued, and subsequent 
treatments administered. A number of doctors give it as their opinion the disease 
continued. 

Plaintiff was in the employ of the Tennessee Coal & Iron Company, and the 
services of those physicians who were on the medical staff of the company were 
readily available to him. Their testimony presents a formidable defense. But it 
was not unopposed. Plaintiff’s testimony and that of his “Bessemer doctor” (to 
use plaintiff's designation) was to the effect that he had recovered from syphillis 
before the issuance of the policy, and that in fact his sickness was due to focal 
infection, pus from the teeth or tonsils, and that his treatment upon this theory 
had resulted in restoration to normal condition. And one of the physicians 
testifying for defendant stated that plaintiff “seems to be in pretty good shape.” 
These physicians were of the opinion this improved condition was a result of their 
Previous continued treatments for syphilis; but the testimony of plaintiff and his 
“Bessemer doctor” was to the effect these treatments were unavailing, and 
relief was only obtained when the change was made upon the diagnosis of focal 
intection. 

The evidence was in conflict, and the affirmative charge properly refused. 
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National Life & Accident Ins. Co. v. Baker, supra. 

A more difficult question is presented upon the denial of the motion for a 
new trial on the ground that the verdict was contrary to the great weight of 
the evidence. We have read and considered the evidence with great care. To 
discuss it in detail would serve no useful purpose. The difficulty experienced 
here upon this question is reflected by the history of the case in the lower court, 
where it appears that upon the first hearing a mistrial resulted, and a second 
trial on the facts became necessary. Upon due consideration, and guided by the 
rule which controls, and which is too well understood to require repetition here, 
we are at the conclusion that the case is not one in which the ruling of the 
trial judge on the motion should be here disturbed. 

[3] Plaintiff, as a witness in his own behalf, admitted having had syphilis 
and the treatment of the doctors for that disease. It would seem the question 
propounded to him on cross-examination (assignment No. 7) was more in the 
nature of an argument than a bona fide examination, especially in view of his 
previous testimony, which must have foreshadowed an affirmative response. More- 
over, there was no issue of fraudulent representations. There was no application 
shown, and no question asked plaintiff when the policy was issued, and no pre- 
tense of any collusion between plaintiff and any agent of defendant. 

The case was tried throughout upon the issues first above noted, and no 
proof tending to show any fraudulent representations was offered. National Life 
& Accident Ins. Co. v. Baker, supra. 

We are of the opinion no reversible error appears, and that the judgment 
should accordingly he here affirmed. 

Affirmed 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


MISSOURI STATE LIFE INS. CO. v. MARTIN. No. 4—3365 
Supreme Court of Arkansas. 
Feb. 19, 1934. 
Rehearing Denied April 2, 1934. 
Dissenting Opinion April 9, 1934. 
69 Southwestern Reporter (2d) 108. 
1. INSURANCE 

Under policy excepting double indemnity where death of insured results from 
“participation in aviation operations,” no recovery could he had where insured 
was killed while riding as an invited guest in an aeroplane. 

“Aviation” is the art of flying, especially the management of aero- 
planes, and is a more exact and specific term than “aeronautics,” and 
means the art or science of locomotion by means of aeroplanes. “Par- 
ticipation” is the state of sharing in common with others, the act or 
state of receiving or having a part of something, distribution or division 
into shares, taking part in. The effect of the word “operations” in con- 
nection with the phrase “participation in aviation” necessarily limits the 
scope of the meaning of the word “participation,” and, though the word 
“participate,” standing alone, might denote activities not included in the 
narrow compass of “engaged in,” when the effect of the word “opera- 
tions” is considered, which can only mean the management and control 
of the aeroplane, “participation” is to be considered in its active sense 
and viewed as the equivalent of “engaged in.” 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 
Ambiguous insurance contract is construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

In successful suit on policy, attorney’s fee and statutory penalty held properly 
allowed, regardless of whether insured defended suit in good faith (Crawford 
& Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
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Missouri State Life Ins. Co. v. Martin 


On Rehearing. 
4, INSURANCE. 

Words and phrases used in policies should be construed by their meaning as 
used in ordinary speech of people, not as understood by scholars. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE. 

Rule requiring that language of phrase in policy be strictly construed, and, 
where ambiguous, against insurer, applies to exemption from liability as well as 
to forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Smith, J., dissenting. 

\ppeal from Circuit Court, Woodruff County; W. D. Davenport, Judge. 

Suit by Susie J. Martin against the Missouri State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

This appeal is prosecuted from a judgment against appellant insurance com- 
pany in favor of appellee, the beneficiary in an accident policy for double indem- 
nity alleged to be due under the terms of the policy. 

\ppellee is named beneficiary in the policy issued to Geo. W. Martin by 
the above insurance company on June 7, 1921, in the amount of $1,000. There 
was a rider or supplemental agreement attached to and made a part of the policy 


for the payment of $2,000, double the face of the policy, if the death of insured 
was accidental as hereinafter defined: 


“This double indemnity, payable in event of the accidental death of the 
insured, shall be due if written affirmative proof shall be furnished the company 
that such death occurred before the anniversary date of this policy next preced- 
ing the sixtieth birthday of the insured and during the premium paying period 
of this policy while no premium is in default, and if death results independently 
and exclusively of all other causes from bodily injuries effected directly from 
external, violent and accidental means, within ninety days from the happening 


of such injuries, of which, other than in the case of drowning, there shall be 
visible contusion or wound on the exterior of the body, except that this double 
indemnity will not be payable if the insured’s death shall result from suicide, 
whether sane or insane, or any attempt thereat, sane or insane, or directly or 
indirectly, wholly or in part, from poisoning, infection, or any kind of illness 
or disease, or from any violation of law by the insured or from bodily injuries 
received while engaged in military or naval service in time of war, or from nar- 
ticipation in aviation or submarine operations, and provided further that if 
claim for any total and permanent disability benefits shall he allowed, this pro- 
vision as to double indemnity shall be null and void.” 

This suit was brought for $1,000 claimed to be due as double indemnity under 
the rider in the policy; the face thereof, $1,000, having already been paid to the 
benenciary. 

The answer denied any liability under the terms of the policy, and alleged 
that the accident was not covered hy the double indemnity rider or provision 
in the policy because said provision expressly exempts the company from liability 
from injuries received “from participation in aviation or submarine operations.” 

\ jury was waived and the case tried before the court on an agreed state- 
ment of facts. 

The undisputed facts are that on the morning of the 18th day of April, 1933, 
Geo. \. Martin was invited by one W. N. Gregory to make a trip by aeroplane 
from Augusta, Woodruff county, Ark., to St. Louis, Mo., free of expense to 
said Geo. W. Martin and as a guest for a mere pleasure trip with the said W. N. 
Gregory. At a point approximately 30 miles from the city of St. Louis, in 
Monroe county, Ill, the aeroplane, in which Martin was riding as a guest of 
Gregory, through accident crashed and struck the ground with such force that 
the said Geo. W. Martin was instantly killed. Martin at the time was mayor 
of Augusta, Ark., and, in addition thereto, was engaged as a railroad agent at 
\ugusta for the Augusta Transport & Transportation Company. Martin had 
no knowledge of the art of aviation, and did not before this occasion use aero- 
planes as a means of transportation, but on this occasion merely accepted the 
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invitation of his friend W. N. Gregory to be his guest on a pleasure trip to the 
city of St. Louis. 

Proof of death by accident was made as required by the contract, and in 
response thereto the company issued its check for $1,000, the face of the policy, 
to the appellee, the beneficiary therein, “for full settlement of all claims under 
this policy as to the face amount thereof without prejudice to the rights of 
either party in connection with any claim for double indemnity benefits.” 

The court declined to make separate findings of fact and declare the lay 
as requested by appellant, and rendered judgment for $1,000 sued for in favor 
of appellee, from which judgment this appeal is prosecuted. 

Allen May and J. R. Burcham, both of St. Louis, Mo., and Chas. D. Frier- 
son and Charles Frierson, Jr., both of Jonesboro, for appellant. 

J. Ford Smith and W. J. Dungan, both of Augusta, for appellee. 

Kirpy, Justice (after stating the facts). 

[1] There is but one question involved in this appeal, viz., whether the death 
of the insured under the circumstances herein resulted from an accident covered 
by the double indemnity provision of the policy which excepts bodily injuries 
received “from participation in aviation or submarine operations.” 

Aviation is defined in Funk & Wagnall’s Dictionary as follows: “Aviation— 
is the art of flying, especially the managenient of aeroplanes.” 

“Participation” is defined in Webster’s Dictionary as follows: (1) The state 
of sharing in common with others; (2) the act or state of receiving or having 
a part of something; (3) distribution or division into shares. 

It has been held that it was not necessary for one to have mechanical control 
over a plane in order to participate in its operation, but, when one imposes and 
enforces his judgment in the venture or about an undertaking solely for his 
purpose, he is effectively participating in the operation of the plane. First Nat 
Bank of Chattanooga v. Phoenix Mut. Life Ins. Co. (C. C. A.) ‘62 F.(2d) 681 

It appears here, however, that there was no contractual relation between 
the pilot of the plane and the insured and no expectation of a fare to be paid 
and collected for the trip, the insured being an invited guest only and not a 
passenger, and it cannot be said that insured received the injuries from which 
he died “from participation in aviation operations,” within the meaning of the 
terms of the policy and is thereby excluded from its coverage. 

[2] The contract of insurance was ambiguous and susceptible to more than 
one reasonable construction, and the one most favorable to the insured should 
be adopted. Travelers’ Protective Ass'n v. Stephens, 185 Ark. 660, 49 S.W.(2d) 
364; National Life Ins. Co. v. Whitfield, 186 Ark. 198, 53 S. W.(2d) 10; Gits v 
N. Y. Life Ins. Co. (C. C. A.) 32 F.(2d) 7; Charette v. Prudential Ins. Co. (Nov 
11, 1930) 202 Wis. 470, 232 N. W. 848. 

[3] No error was committed in allowing attorney's fee and the statutory 
(Crawford & Moses’ Dig. § 6155) penalty, since the entire sum contracted to 
be paid under the rider in the policy was recovered herein and the appellee 
was therefore entitled to a judgment for the penalty and a reasonable attorney's 
fee, and the fact that the company believes it has a meritorious defense and in 
good faith defends the case does not excuse it from the application of the statute 
Life & Casualty Ins. Co. cf Tenn. v. McCray, 187 Ark. 49, 58 S.W.(2d) 199. 

We find no error in the record, and the judgment is affirmed. 

Supplemental Opinion on Rehearing. 

Butler, Justice. 

To sustain the contention that the death of the insured resulted from an 
accident within exemption from liability within the meaning of the terms ot 
the policy, counsel for appellant refer us to the following cases: Bew v. Trav- 
clers’ Ins. Co., 95 N. J. Law, 533, 112 A. 859, 14 A. L. R. 983; Travelers’ Ins 
Co. v. Peake (1921) 82 Fla. 128, 89 So. 418; Meredith v. Bus. Men’s Acc. 
Ass’n (Mo. App. 1923) 252 S. W. 976; Pittman v. Lamar Life Ins. Co. (C. C 
A. 5, 1927) 17 F.(2d) 370; Tierney v. Occ. Life Ins. Co. (1928) 89 Cal. App 
779, 265 P. 400: Wendorff v. Mo. State Life Ins. Co. (1927) 318 Mo. 363, | 
S.W.(2d) 99, 100, 57 A. L. R. 615; Gits v. N. Y. Life Ins. Co. (C. C. A. 1929) 
32 F.(2d) 7: Peters v. Prudential Ins. Co (1929) 133 Misc. 780, 233 N. Y. 5. 
500, 502; Price v. Prudential Ins. Co. (1929) 98 Fla. 1044, 124 So. 817, 820: 
Head v. N. Y. Life Ins. Co. (C. C. A. 10, 1930) 43 F.(2d) 517, 520; First Nat. 
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Bank v. Phoenix Co. (C. C. A.) 62 F.(2d) 681, 682. We are also referred to 
the notes assembled in 14 A. L. R. 986; 61 A. L. R. 846; 69 A. L. R. 331: 83 
\ L. R. 38, and to the case of Benefit Ass’n v. Hayden, 175 Ark. 565, 299 S. 
W. 995, 996, 57 A. L. R. 622. In their brief for rehearing, the following addi- 
tional authorities are cited in support of their contention: Irwin v. Prudential 
Ins. Co. (D. C.) 5 F. Supp. 382; Goldsmith v. New York Life Ins. Co. (C. 
Cc. A. 8) 69 F.(2d) 273, opinion filed Feb. 20, 1934: 6 Couch’s Enc. Ins. Law, p. 
1252: 6 Cooley’s Briefs on Ins. (2d Ed.) p. 5309. 

Counsel for the appellant admit that, where the words “engaged in aviation” 
are used in the exempting clause of a policy, the exemption from liability will 
not apply to the case of a mere passenger, but they contend, on the authorities 
cited, that the words “participate in aviation” are to be distinguished from 
“engaged in aviation,” and are sufficiently broad in their meaning to include any 
me riding in an aeroplane whether as a pilot or a passenger only. Upon an 
cxamination of the cases cited, we find those most nearly sustaining the conten- 
tion are Bew v. Travelers’ Ins. Co., Treavelers’ Ins. Co. v. Peake, and Meredith 
v. Bus. Men’s Acc. Ass’n, supra. In the first mentioned case the applicable 
clause is as follows: “The insurance hereunder shall not cover * * * injuries 
fatal or nonfatal, sustained by the insured while participating in or in consequence 
of having participated in aeronautics.” 

The insured was killed while a passenger in an airplane. After quoting the 
definition of the world “aeronautics” given by the Encyclopedia Britannica, 
“aeronautics is the art or practice of sailing in, or navigating, the air,” the court 
held that there was nothing in the definition to confine it to those active in 
piloting air vessels and to exclude those who are inactive users thereof. The 
court also quoted from the Standard Dictionary the definition of the word 
‘participate” as meaning, “to receive or have a part or share of; to partake of: 
experience in common with others; to have or enjoy a part or share in com- 
mon with others; partake; as to participate in a discussion; to take a part in: 
as to participate in joys or sorrows.” From these definitions it was the con- 
clusion of the court that one who is a passenger in an aeroplane partakes of 
the pleasure and benefits of the art or practice of sailing in the air and thereby 
participates in aeronautics. In reaching this conclusion, the court, however, 
appears to have given no effect to one of the definitions, supra, viz., “to take 
part in. 


In Travelers’ Ins. Co. v. Peake, supra, the court had before it a contract 
similar to that in the Bew Case, and based its decision solely on the authority of 
the latter case. In Meredith v. Bus. Men’s Acc. Ass’n, supra, the court 
followed the views expressed in the Bew and Peake Cases without any further 
elucidation. 

\ number of cases discussing the meaning of the words “engaged in aero- 
nautics” used in the policies under consideration profess to find a distinction 
between the meaning of that term and “participating in aeronautics,” but give 
no particular reason for the discovery of the difference. Thus, in Price v. 
Prudential Ins. Co., supra, the court merely says: “Being ‘engaged in aviation 
Cperations’ means taking part in the operations of an airplane in some direct 
Way, other than merely participating in aeronautics by being in an airplane 
while it is in the air’; and in Flanders v. Benefit Ass’n, 226 Mo. App. 143, 42 
S.W.(2d) 973, 974, the court found that “engaged” involved the idea of continuity 
it action and contented itself with stating the difference between “engaged in” 
and “participating in’ in the following way: “It means that one must take part 
in the operation of the airplane in some way other than merely participating in 
flying.” So also, in Head v. New York Life Ins. Co., supra, a distinction is 
stated without giving the reason why. 

|4] The distinction thought by the courts to exist between “engage in aero- 
nautics” and “participation in aviation” may be apparent to, and approved by, 
those learned in the niceties of the language and accustomed to its precise use, 
but it is to be doubted whether these hairsplitting and subtle distinctions would 
occur to, or be understood by, the majority of the thousands of persons who 
seek insurance against the many hazards to life and limb which are likely to 
occtir to the most prudent and fortunate. Words and phrases used in insurance 
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policies should be construed by their meaning as used in the ordinary speech 
of the people and not as understood by scholars. 

It might well be imagined that, if the average tradesman, artisan, or farmer, 
although he had many times taken passage on a railroad train and _ intended 
again soon to do so, if asked if he had participated, or intended to participate, 
in railroading, would at once answer, “No”; and if then asked if he had. engaged 
in, or intended to engage in railroading, would reply, “I have just told you, ‘No. ” 
It might well be assumed that to his mind the word “participate” in the con- 
nection used in the question would imply some action, some “taking part in” 
the movement of the trains, the upkeep of the property, or management of 
its business. He iikely would not think that by the question was meant to learn 
if he had, or intended merely “to have, enjoy, or share in common with others” 
the privilege of heing transported as a passenger on the lines of railway com- 
panies. 

It is interesting, however, to note that, in these cases and others which 
discover a distinction between “engaged in” and “participate in,” the courts, 
when they abandon the role of the “precisian” and discuss the case in the lan- 
guage of the ordinary person, they sometimes use the words “engaged” and 
“participate” or “participation” as conveying a similar idea. In the case of 
Peters v. Prudential Ins. Co., supra, in discussing the word “engaged,” the court 
said: “It gives the impression of participation as an occupation.” In Benefit 
Ass’n vy. Hayden, supra, the court found for the beneficiary, saying: “ * * * 
The proper construction of those words (engaged in) is that actual employment 
or participation was contemplated,” and not “merely riding as a_ passenger.” 
This case followed the case of Benham vy. Insurance Co., 140 Ark. 612, 217 S. W. 
462, 463, where the court defined the word “engaged” as denoting action, thus: 
“It means to take part in.” This is precisely one of the meanings of the word 
“participate” which is apparent from the etymology of the word: “participate,” 
a word coming from the Latin words “pars,” a part, and “capio,” to take, there- 
fore meaning to take part in. 6 Words and Phrases, First Series, 5185. 

\s defined by the leading lexicographers, “aviation” is a more exact and 
specific term than “aeronautics,” and means “the art or science of locomotion 
by means of aeroplanes.” Webster. It might appear that, if aviation is the 
science of locomotion by aeroplane and the word “participate” means “to take 
part in,” the phrase “participate in aviation” would connote an active share 
in its management; as, where a person would actually pilot a plane himself, or, 
as in the case of First Nat. Bank vy. Phcenix, supra, where he owned the plane 
and had authority to, and did, direct the pilot as to when he should make the 
flight. It would seem that this interpretation of the phrase “participate in avia- 
tion” is not wholly unjustified. We pass this question, however, without deciding 
it, because it is unnecessary to do so under the language of the exemption clause 
in the contract before us which is dissimilar to that of any of the cases denying 
the right to recover relied on by learned counsel. 

\s noted in the Bew, Peake, and Meredith Cases, the phrase in the exemp- 
tion clause was “participating in aeronautics.” In Benefit Ass’n vy. Hayden, 
and Flanders v. Benefit, etc., supra, the phrase was “engaged in aeronautics.” 
In Peters v. Prudential Ins. Co., supra, it was “engaged in aviation.” In Wendorff 
v. Mo. State Life Ins. Co., supra, the applicable exemption phrase is “while in 
or on any * * * mechanical device for aerial navigation.” In Gits v. N. Y. 
Life Ins. Co., supra, the phrase was, “engaging in submarine or aeronautic opera- 
tions,” and in First Nat. Bank v. Pheenix Co., supra, it was “participating in 
aeronautic operations.” 

In the cases cited, the phrase quoted above from the last case named is the 
one most similar to the phrase used in the contract involved in the instant case, 
but in that case the insured, when killed, was not a mere passenger. The court 
thus found his relationship to the flight: “Though the insured was not personally 
piloting the plane, the venture was his, initiated and undertaken solely for Is 
purposes. He owned the plane, employed a pilot to operate it, determined whether 
weather conditions would permit of the flight and when it should be made. We 
agree with the, lower court that one who interposes and enforces his judgment 
in matters so vital as these to the flight of an aeroplane is participating in aero- 
nautic Operations.” 
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We have examined the additional authorities cited by counsel in their brief 
on rehearing, except that of Goldsmith v. New York- Life Ins. Co., supra, to 
which we do not have access. In Irwin v. Prudential Ins. Co., supra, the exempt- 
ing phrase is, “from having been engaged in military or naval service or in 
aviation or submarine operations.” The facts were that the insured was killed 
by the crash of a glider, a device for aerial transport, while he was riding as 
a pilot and the sole occupant. While the operation of gliders was not his regular 
business, it was an avocation in which he frequently indulged. He was killed 
on October 23, 1931, and had flown a glider during the two preceding years 
approximately 203 times. Under these facts, the court held that he was engaged 
in aviation within the meaning of the policy and denied recovery. 

On the page of Couch’s Cyc. Ins. Law cited supra, there is this statement: 
“\ passenger in an aeroplane flying in the air, whether he takes part in the 
operation of the plane or not, is participating in aeronautics within the intent 
and meaning of a provision in an insurance policy specifically excepting such a 
risk.” For authority for this statement the author cites one Arkansas case— 

iat of Sovereign Camp, W. O. W. v. Compton, 140 Ark. 313, 215 S. W. 672. 
This case does not support the text. The question there was whether an exemp- 
tion of liability, where the insured “engaged in aviation,” was applicable, if the 
insured were killed while flying as an army aviator. It was the holding of the 
court that the exemption clause referred to private occupation and not to those 
if the same character performed while in military service. 

The doctrine announced in Cooley’s Brief, supra. was that under a_ policy 
exempting from liability while “engaged in aviation” excluded recovery where 
the insured was killed while flying in the air, whether piloting or riding as a 
passenger, and for authority for this the author cites Masonic Acc. Ins. Co. v. 
lackson, a case from one of the Indiana courts of appeal, reported in 147 N. E. 
at page 156. This case is against the weight of authority, and also is not authority 
in Indiana, as it was superseded in the same case by a decision of the Supreme 
Court of Indiana, reported in 200 Ind. 472, 164 N. E. 628, 61 A. L. R. 840. 

15] The double indemnity clause in the instant case 


excepts the insurance 
company from liability 


for “hodily injuries received while engaged in military 
or naval service in time of war, or for participation in aviation or sub-marine op- 
erations.” It is the word “operations” which distinguishes this exemption from 
those relied upon by counsel for the appellant and which creates the ambiguity re- 
ferred to in the original opinion. Counsel for appellant erroneously contend that, 
hecause the language relied upon does not create a forfeiture of the policy, 
hut simply states a risk which was never assumed, the rule that the language of 
the phrase involved should be strictly construed—and, where ambiguous, against 
the insurance company—has no application. The rule of strict construction ap- 
plies to exemption from liability as well as to forfeitures. Irwin’ v. Prudential 
Ins. Co.: Wendorff v. Mo. State Life Ins. Co., supra: Wilson v. Travelers’ 
ins. Co., 183 Cal. 65, 190 P. 366; National Life Ins. Co. v. Whitfield, 186 Ark, 
198, 53 S.W.(2d) 10. 

It may be, as argued by counsel, that, if the word “aviation” is intended to 
qualify the word “operations,” the phrase is not in accord with grammatical rules, 
and, to be correct under those rules, some adjective form of the word aviation 
should have been used. The word “aviation” is of comparatively recent origin, 
and we know of no adjective term for it yet formulated. It is used indiscrim- 
inately as a noun and as an adjective, just as the word “submarine.” The use of 
the word “either” after “or” is frequently implied (see Webster’s Dict.), and it 
is not an unreasonable construction to say that “operations” is limited by both 
aviation and submarine participation. At least, this is an interpretation which the 


ordinary person, not skilled in the niceties of grammatical construction, might 


give to it. It will be noticed that no comma is used after the word “aviation,” 
and this is an additional reason for concluding that it as well as submarine was 
intended to refer to and limit the word “operations.” 

In Peters y. Prudential Ins. Co., supra, the phrase, “from having been en- 
gaged in aviation or submarine operations or military or naval service in time of 
war,” was held to be ambiguous and that it might not include death resulting to a 
Passenger in an airplane in time of peace. It was the contention of the plaintiff 
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that the exception intended to apply only to an accidental death occurring while 
engaged in aviation in time of war. The court found this construction a reasonable 
one when the punctuation employed was considered. It pointed out that the use 
of a comma after the word “aviation” and one after the word “operations” would 
clearly show that the insurer intended to limit the expression “in time of war” to 
the last antecedent, but, having omitted it, it might be inferred that the danger 
from aviation excepted from the risk was only that occurring in time of war, and, 
as the phrase was ambiguous, the construction most favorable to the insured should 
he placed upon it, since the insurer chose the language and was responsible for its 
ambiguity. The ambiguity and doubt as to the exact meaning of the phrase in- 
volved in the instant case is emphasized by the ease with which the insurer could 
have made its meaning clear as was done in the contracts under consideration in 
Head v. New York Life Ins. Co., Pittman v. Lamar Life Ins. Co., and Tierney Vv. 
Occ. Life Ins. Co., supra. In vie se cases the limitation was for injury while “par- 
ticipating as a passenger or otherwise in aviation or aeronautics.” It nd not 
have been difficult for the insurer to have clearly informed the insured that it 
would not be liable for his death while riding, or being, in a plane either as a 
passenger or otherwise; but, having elected to use general expressions which 
might mean one thing or another, the ambiguity thus created must be resolved 
against it. 

The effect of the word “operations” in connection with the phrase “participa- 
tion in aviation” necessarily limits the scope of the meaning of the word “par- 
ticipation,” and, though the word “participate,” standing alone, might denote 
activities not included in the narrow compass of “engaged in” when the effect of 
the word “operations” is considered (which can only mean the management and 
control of the airplane), it becomes more apparent that “participation” = to be 
considered in its active sense and viewed as the equivalent of “engaged i 

The question of penalty and attorney's fees is ruled by the recent case of Life 
& Casualty Ins. Co. of Tenn. v. McCray, 187 Ark. 49, 58 S.W.(2d) 199, the hold- 
ing of which was affirmed by the Supreme Court of the United States on the 5th 
day of March, 1934, 54 S. Ct. 482, 78 L. Ed——. We reaffirm the 


, Jo ye conclusion 
reached in the original opinion and overrule the petition for rehearing. 


PRUDENTIAL INS. CO. OF AMERICA v. LANE. No. 4—3436 
Supreme Court of Arkansas. April 2, 1934. 
70 Southwestern Reporter (2d) 43. 
INSURANCE. 

Whether 47 year old brakeman engaged in railroad work all his life, unable 
to follow other vocation or profession, and sustaining injury necessitating ampu- 
tation of left leg nine inches below knee, was totally and permanently disabled 
within terms of accident policy held for jury (Const. art. 2, § 7). 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Smith, McHaney, and Butler, JJ., dissenting. 

Appeal from Circuit Court, Boone County: J. F. Koone, Judge. 

Suit by Ransom H. Lane against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

The appellant insurance company issued to appellee, pursuant to the terms of 
a group policy of insurance to the Missouri & North Arkansas Railway Company, 
certificate No. 907 whereby it agreed to pay insured the sum of $1,000 if he 
should become totally and permanently disabled to the extent that he should be 
rendered wholly, continuously, and permanently disabled from performing an) 
work for any kind of compensation of financial value during the remainder of 
his lifetime. 

The insured had originally carried three certificates under group policies, 
but at the time of the injury he only carried two. He made a claim under his 
accident policy for the loss of one limb and the company paid him therefor. This 
certificate was issued at the same time certificate No. 907, sued on herein, was 
issued, and they were the two certificates in force at the time of his injury. 

The answer denied that insured was totally and permanently disabled under 
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the terms of the policy, and that he was rendered wholly unable to perform any 
work for any kind of financial value for the remainder of his life. 

The certificate was introduced in evidence and contained the following pro- 
vision: 

“Total and Permanent Disability—If the said employee, while less than sixty 
sears of age, and while the insurance on the life of said employee under said 
Policy is in full force and effect, shall become totally and permanently disabled 
or physically or mentally incapacitated to such an extent that he or she by reason 
of such disability or incapacity is rendered wholly, continuously and permanently 
unable to perform any work for any kind of compensation of financial value during 
the remainder of his or her lifetime, said amount of insurance will be paid to 
-aid employee either in one sum six months after the Company has received due 
proof of such disability or incapacity, or in monthly instalments during two years, 
the first instalment to be payable immediately upon receipt by the Company of 
due proof of such disability or incapacity; in accordance with the provisions of 
said Policy. * * *” 

The group policy, itself, contained the following provision with reference to 
total and permanent disability: 

“If any person insured under this Policy shall become totally and permanently 
disabled, either physically or mentally, from any cause whatsoever, to such an 
xtent that he (or she) is rendered wholly, continuously and permanently unable 
to engage in any occupation or perform any work for any kind of compensation 
of financial value during the remainder of his (or her) lifetime, and if such dis- 
ability shall occur at any time after the payment of the first premium on account 
of such insurance, while this Policy is in full force and effect and the said person 
is less than sixty years of age, the Company, upon receipt of due proof of such 
disability, will grant the following benefits: * * * 

“Recognized Disabilities :—Without prejudice to any other cause of disability, 
the Company will recognize the entire and irrecoverable loss of the sight of both 
eves, or the use of both hands, or of both feet, or of one hand and one foot, as 
total and permanent disability under this Policy.” 

\ppellee was a brakeman and lost his leg while employed by the railroad 
company in August, 1932; he lost his job because of the accident and because 
he was thereafter unable to perform the duties of a trainman. Appellee testified 
that he was wholly unable because of the effect of the injury to do any kind of 
work for compensation of any kind after said injury; that he had been engaged 
in work about and on the railroads since he was 18 years old, and he was 47 
years old at the time of the loss of his leg and could no longer perform the duties 
of a trainman; that he had been unable to procure an artificial limb that he could 
wear: that the injury required the amputation of his left foot about 9 inches 
helow the knee. 

There was some testimony introduced showing an injury to another man who 
lost his leg and had his foot amputated about half way to the knee when he was 
18 years old, and that he was now a barber following this occupation daily. 

\ physician testified that he was familiar with the use of artificial limbs, 
and that a man who has had a leg amputated could not wear an artificial limb 
during the first year with comfort; that he would have to wear it awhile and 
then rest to get the best results: that the limb is usually sore and tender for six 
months or a year, as it usually takes the stump that long to become toughened 
to the extent of hearing the weight of the body: that as a rule an artificial fimb 
can be worn after a year without much pain; and better results are obtained in 
cases where the amputation is below the knee. 

On cross-examination this doctor admitted that he knew nothing about 
appellee’s condition, never having examined him, but he thought from the position 
of the amputation that appellee ought to get good results from an artificial limb; 
that he was only testifying to general conditions. He also stated that there is 
some difference in the utility of an artificial limb where the leg is lost at the age 
of 18, and where it is lost at the age of 47. The older man has less possibility of 
success. 

The court instructed the jury, refusing a peremptory instruction for the 
appellant, defining total and permanent disability, and also told the jury that if 
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they believed the insured at any time in the future would be able to engage in 
any gainful occupation, within the scope of his ability, no matter what occupa- 
tion it may be, then your verdict should be for the defendant. The jury returned 
a verdict for the appellee for the amount sued for, with interest, 12 per cent. 
penalty, and attorney’s fee, and from the judgment thereon this appeal is pro- 
secuted. 

J. Loyd Shouse, of Harrison, and Rose, Hemingway, Cantrell & Loughborough, 
of Little Rock, for appellant. 

V. D. Willis and Shinn & Henley, all of Harrison, for appellee. 

_Kirspy, Justice (after stating the facts as above). 

It is not questioned that the certificates were issued under the group policies 
‘o appellant and were both in force at the time he sustained the injury which 
necessitated the amputation of his left leg below the knee. The accidental dis- 
memberment policy provided that the loss of one foot, the severance at or above 
the ankle, should entitle the insured to $500, and appellee presented a claim under 
this certificate soon after the accident and the same was paid by the company. 

Subsequently appellee presented a claim under the certificate which provided 
benefits in the event of total and permanent disability. The appellant denied the 
claim because it did not consider the insured totally and permanently disabled 
within the meaning of the provisions of the policy hereinabove set out. 

The policy by its terms did not provide occupational insurance, or that the 
insurer would become liable if the insured became unable to perform the duties 
of his occupation of brakeman; but provided that insured to be entitled to recover 
under said certificate must show that he “is unable to perform any work for any 
kind of compensation of financial value during the remainder of his lifetime.” 

[1, 2] There is no doubt about the injury suffered by the insured being per- 
manent: and appellant’s only insistence is that the testimony is insufficient to 
support the allegation that said injury is total. It will suffice to say, however, 
that the instructions given by the court are not complained of here and were in 
accordance with the doctrines of this court as announced in Industrial Mutual 
Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 
21 Ann. Cas. 1029; Astna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335; 
Etna Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310: and Mutual Benefit 
Health & Accident Ass’n v. Bird, 185 Ark. 445, 47 S.W.(2d) 812. 

Insured testified that he was 47 years of age; that his leg was amputated 
about nine inches below the kneejoint; that he was unable to perform any kind 
of work for gain or profit; that he had railroaded all his life and had no knowl- 
edge of any other vocation nor sufficient education or training to follow any 
profession. 

It is true the disability or injury suffered by the insured did not constitute 
itself a total and permanent disability within the express provisions of the policy, 
but said policy also provides: “If any person insured under this policy shall 
become totally and permanently disabled, either physically or mentally, from any 
cause whatsoever, etc. * * * the company, upon receipt of due proof of such 
disability, will grant the following benefits.” Said policy also recognizes certain 
injuries to be permanent and total disabilities. 

The jury had the insured before it, saw his condition, and necessarily knew 
somewhat about the question of his disability from its own information and experi- 
ence acquired through association with its fellowmen; and under our Constitution 
(article 2, § 7) it was exclusively within the jury’s province to determine the 
question under the circumstances of this case. Having done so and there being 
material testimony to support its verdict, the judgment thereon will not be dis- 
turbed 

Affirmed. 

Smith, McHaney, and Butler, JJ., dissent. 


BULLARD v. LIFE & CASUALTY INS. CO. No. 9873. 
Supreme Court of Georgia. March 14, 1934. 
173 Southeastern Reporter 855. 
INSURANCE 


Accident policy covering injury to insured by collision of, or accident 





Acc. | Bullard v. Life & Casualty Ins. Co. of Tennessee 837 


“motor-driven automobile” in which insured is riding, eld not to cover injury 
insured incurred while riding on “motorcycle” which collided with automobile 
(Civ. Code 1910, §§ 2496, 4266; Laws 1927, p. 226). 

In common parlance, or according to usual signification of the word, 

an “automobile” is not a “motorcycle.” Both are “motor-driven” vehicles, 

but not all “motor-driven” vehicles are “automobiles,” nor are all “motor- 

cycles.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Syllabus by the Court. 

When a policy of accident insurance carries a provision that the insurer 
is liable for any injury to the insured for any accident caused “by the collision 
a or by any accident to any private horse-drawn or private motor-driven auto- 
mobile in which the insured is riding or driving,” this does not include an 
injury to one riding on a motorcycle where it collides with another motor- 
driven vehicle or automobile. 

Certified Question from Court of Appeals. 

Proceeding by J. C. Bullard, by next friend, against the Life & Casualty 
Insurance Company, etc. To review the judgment, the first named party brings 
error to the Court of Civii Appeals, which certifies a question. 

Question answered. 

Fariss & Langford and Rosser & Shaw, all of La Fayette, for plaintiff 
in error. 

Sizer, Chambliss & Kefauver and McClure & McClure, all of Chattanooga, 
Tenn., for defendant in error. 

GILBERT, Justice. 

A policy of life insurance is a contract. Civil Code 1910, § 2496. The 
cardinal rule for the construction of the contract is to ascertain the intention 
of the parties. Section 4266. In arriving at the true interpretation of a contract, 
words usually bear their “usual and common signification.” In common par- 
lance, or according to usual signification of the word, an “automobile” is not a 
“motorcycle.” Both are “motor-driven” vehicles, but not all “motor-driven” 
vehicles are “automobiles,” nor are all “motorcycles.” Had it been the intention 
ct the parties that the insurance should cover accidents in riding a motorcycle, 
the policy would properly have used the words “motor-driven vehicles.” That 
phrase would have been broad enough to include both “automobiles” and “motor- 
evcles.” When the word “automobile” is added to the words “motor-driven,” 
so as to make the phrase “motor-driven automobile,” the general term “motor- 
driven vehicle” is so restricted as to include only “automobiles” and to exclude 
“motorcycles.” The Moto: Vehicle Law (Ga. Laws 1927, p. 226), which provides 
tor registration of “motor-vehhicles, tractors, trailers, dealers,” etc., defines the 
words “motor-vehicle” generally, and then contains a definition for the word 
“motorcycle.” The license fees are so graduated and separated as to provide a 
different schedule of fees tor the “motorcycle” from that of “passenger-carrying 
motor-vehicles,” as follows: “Motorcycle, $5.00. * * * Passenger carrying motor- 
vehicles * * * $11.25,” minimum fee, with an ascending scale according to gross 
weight of the vehicle. So that the General Assembly, in providing license taxes, 
separated motorcycles from the general class of motor vehicles. 

The Court of Appeals calls our attention:to certain decisions of that court 
and to authorities of other jurisdictions. The decisions of the Court of Appeals 
are not in conflict with what is here said, and it is unnecessary to discuss outside 
authorities. 

\ll the Justices concur. 

—_—oeooono 
BULLARD vy. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 29660. 
Court of Appeals of Georgia, Division No. 2. March 31, 1934. 
174 Southeastern Reporter 256. 
INSURANCE. 

Accident policy covering injury to insured by collision of, or accident to, 
“motor-driven automobile” in which insured is riding, held not to cover injury 
insured incurred while riding on motorcycle which collided with automobile 
‘Civ. Code 1910, §§ 2496, 4266; Laws 1927, p. 226). 

(For other cases, see Insurance, Dec. Dig. § 452.) 
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Error irom Superior Court, Walker County; James Maddox, Judge. 

Proceeding by J. C. Bullard, by next friend, against the Life & Casualty 
Insurance Company, etc. To review a judgment of nonsuit, plaintiff brings 
error. 

Affirmed. 

Conforming to answer of Supreme Court to certified question in 173 S. E. 855, 

Fariss & Langford and Rosser & Shaw, all of La Fayette, for plaintiff in 
error. 

Sizer, Chambliss & Kefauver and McClure & McClure, all of Chattanooga, 
Tenn., for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

The plaintiff, while riding upon a motorcycle, was injured in a collision with 
an automobile. He was insured with the defendant company. The policy pro- 
vided for the payment of a certain benefit if the insured was injured “by the 
collision of or by any accident to any private horse-drawn vehicle or private 
motor-driven automobile in which the insured is riding or driving.” The defend- 
ant insurance company denied liability for the reason that the policy did not 
cover the accident to the plaintiff. The trial court held that the policy sued 
on did not cover the plaintift’s accident and granted a nonsuit. To this judg- 
ment the plaintiff excepts. Held: 

1. “Where a policy of accident insurance carries a provision that the insurer 
is liable for any injury to the insured for any accident caused ‘by the collisior 
of or by any accident to any private horse-drawn or private motor-driven 
automobile in which the insured 1s riding or driving, this does not include 
injury to one riding on a motorcycle where it collides with another motor 
driven vehicle or automoblie.” Bullard vy. Life & Casualty Ins. Co. (Ga. Sup 
173 S. E. 855, 856. 

2. Applying the above ruling, the court below did not err in granting a non 
suit upon the conclusion of plaintiff's evidence in this case. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. SWEET. 
Court of Appeals of Kentucky. Feb. 16, 1934. 
Rehearing Denied April 20, 1934. 
69 Southwestern Reporter (2d) 748. 
1. INSURANCE 5 

Temporary lay off of section hand, or leave of absence, iield not to terminat 
employment and insurer's liability under group disability policy covering railroad 
employees. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Evidence that section hand became totally and permanently disabled during 
temporary lay off, and while premiums on group disability policy were paid, held 
to authorize recovery of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

Insurer, having denied liability under group disability policy, lost right of 
clection to pay disability benefits in installments, warranting judgment for lump 
sum payment of amount due. : 

(For other cases, see Insurance, Dec. Dig. § 597.) 

Appeal from Circuit Court, Laurel County. 

Action by J. Robert Sweet against the Prudential Insurance Coompany of 
America. From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

R. W. Keenon, of Lexington, for appellant. 

H. C. Clay, G. I. Rader, and McCoy & Noble, all of London, for appellee. 

DIETZMAN, Justice. 

In this suit by the appellee against the appellant to recover on a group 
insurance policy issued by the appellant to the Louisville & Nashville Railroad 
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Company to protect its employees against accidents and disabilities, the appellee 
recovered the full amount sued for, and from that judgment this appeal is pros- 
ecuted. 

{[1, 2] The appellee had for a number of years prior to 1930 been in the 
employ of the Louisville & Nashville Railroad Company, hereinafter called the 
railroad company, as a section hand. In March of that year he was injured; 
the extent of that injury being in dispute in this case. As we view the control- 
jing issue, however, this dispute is immaterial. At all events, in April following, 
the appellee returned to work. Appellant claims that the appellee thereafter did 
the same character and kind of work he was doing prior to his accident. On 
the other hand, the appellee claims that he was given much lighter work to do 
than that which he had been doing before his accident. There had been issued 
to the appellee in 1925 a certificate of insurance under the group policy which 
the railroad company carried for the benefit of its employees. The certificate 
n part provided: “If the said employee, while less than sixty years of age, and 
while the insurance on the life of said employee under said policy is in full force 
and effect, shall become totally and permanently disabled or physically or 
mentally incapacitated to such an extent that he or she by reason of such dis- 
ability or incapacity is rendered wholly, continuously and permanently unable 
to perform any work for any kind of compensation of financial value during the 
remainder of his or her lifetime, the amount of insurance payable at death from 
natural causes (in this case $1,000) will be paid to said employee in monthly 
installments during two years.” The certificate also provided that, when the 
insurance on the life of the employee terminated by reason of termination of 
employment for any reason whatsoever, the insurance company would on the 
terms set out in the certificate issue a converted form of insurance to the 
employee. The master policy is not in the record. There is not the slightest 
doubt from the evidence adduced in this record but that the appellant had con- 
stituted the railroad company its agent to handle all matters pertaining to the 
premiums and claims under the master policy and the certificates issued pursuant 
thereto, 


On April 18, 1931, the officer of the railroad company who had in charge this 


matter of group insurance wrote to the appellee on a form in the heading oi 
which appeared this: “Notice to employee laid off or granted leave of absence.” 
In the body of the letter this officer stated that, in view of the fact that appellee's 
name might not appear on the railroad company’s pay rolls subsequent to the 
month of May, his group insurance would terminate unless the premiums were 
promptly paid. The latter then reads: “If laid off, it is possible that you may 
return to the service in the near future and this insurance will be continued 
for the month of April, 1931, if you will pay 85 cents representing your propor- 
tion of the premium for one month on or before April 30, 1931,” to the officer 
mentioned in the letter. The letter continues: “If you are laid off and do not 
make this payment, it will be understood that you do not wish to continue your 
insurance, in which event attention is called to the conversion privilege in your 
certificate.” Appellant did cease on orders from the railroad company to labor 
ior it in April, 1931, and has not labored for it since. In the fall of that year 
he made claim under his certificate for total disability. He had continued to 
send in his premiums to the railroad company, and they continued to receive 
them. On March 1, 1932, the railroad company returned certain of these pre- 
miums to appellee’s lawyer in a letter which in part read: “With my letter of 
February 19th, I sent you postal money order and draft to be delivered to Mr. 
Sweet representing premiums he remitted to our treasurer but which could not 
be accepted for the reason his insurance has not been in force since the close 
of December, 1931.” 

Whatever may have been the condition of the appellee prior to October, 
1931, the evidence is uncontradicted that, when examined by physicians at that 
time, he was found to be totally and permanently disabled within the protection 
afforded by the certificate of insurance if that certificate was then in full force 
and effect and if appellee at that time was under 60 years of age. It is the 
contention of the appellant that the certificate was not in full force and effect, 
first, because the appellee was not then in the employ of the railroad company, 
and, secondly, that he was over 60 years of age, and that there was no evidence 
to show that he had become totally and permanently disabled prior to October, 
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1931. It will be noted that at the time the railroad company wrote to the 
appellee in April, 1931, it did not inform him that he was discharged or that his 
employment with the railroad company had terminated. The letter was written 
on a form indicating that it was sent to employees who were laid off or granted 
leave of absence. The wording of the letter itself indicates that the attitude of 
the railroad company was that appellee had been or would be simply laid off, 
for it told him how he could continue his group insurance during the lay off, 
and informed him what he must do should he elect to terminate his servic 
with the railroad company. It did nothing later to contradict this portion until 
the following March. The letter of March, 1932, further indicates that the rail- 
road, which, as we have said, was the agent of the appellant in these matters, 
considered the policy on the appellee in full force and effect even as late as 
December, 1931, aud this could only have been on the assumption that from 
April to December appellee did not occupy the status of a discharged emplovee, 
but only that of an employee who had been laid off or granted a leave of 
absence. 

We do not construe the provision in the certificate to the effect that the 
zroup insurance terminates when the employment terminates comprises or 
includes a temporary lay of or leave of absence. If the master policy contained 
any provisions bearing on this subject, it was the duty of the insurer to produce 
it, and, failing that, we are left only to the certificate to ascertain the terms 
ot the insurance. The railroad company itself did not so construe the certificate, 
for it continued to receive the premiums from the appellee knowing that he was 
no longer actually at work for the railroad company. Usually these group 
policies, and especially the master policies, provide specifically that the termina- 
tion of employment does not cover a temporary lay off or leave of absence. 
Such a specific provision in the policy is in line with the common sense view 
of the proposition, since, in the exigencies of production and commerce, there 
must be, and indeed are, many times when an employee will be temporarily laid 
off or granted a leave of absence without pay, and in such state of case neither 
the insurance company, the employer, or employee contemplate the cancellation 
or termination of the insurance only to be revived with all the attendant bouk- 
keeping expense and trouble when the employee returns to his labor. We are 
therefore convinced that this policy was in full force and effect at the time the 
zppellant became totally and permanently disabled in October, 1931, and that his 
employment with the railroad had not then terminated within the meaning of the 
policy. There yet remains to be determined the question whether or not appellant 
at that time was 60 vears of age 

[3-5] On the witness stand, appellant testified that he was born November 
11, 1872; that he knew this because of an entry in an old family Bible, which, 
since he had seen that entry, had become lost or destroyed; that the entry had 
been made by an uncle now deceased who told him that his age was as appellee 
testified. On the other hand, the appellant introduced evidence that in his early 
youth in applying for a marriage license the appellee had stated his age as that 
which would now make him 2 years older than he claimed to be on the stand; 
that some 15 or more years later, after his first wife’s death, and when he 
remarried, he stated his age in accordance with his statement of it when he 
procured his first marriage license; that during all the intervening years since 
he was last married he had on many occasions given his age in accordance with 
what he had stated when he procured his marriage license and that after the 
accident of March, 1930, in filling out a statement of how it had happened, he 
had again given his age in accordance with the position he had taken all these 
years. Appellee did not deny any of this, and in fact stated that he had just 
allowed himself “to go two years older” than he really was all these years. 

The appellant contends that although the statement of a person as to his 
own age is ordinarily competent, being an exception to the hearsay rule, here 
the evidence of the appellee as to this matter was incompetent because the 
appellee had acquired his information by reason of a communication with one 
now deceased. It relies on section 606 of the Civil Code of Practice prohibiting 
one from testifying in his own behalf concerning conversation had with one 
now deceased. The express point has been ruled adversely to the contention 
of the appellant in the case of Whalen v. Nisbet, 95 Ky. 464, 26 S. W. 188, 16 
Ky. Law Rep. 52. But even though the appellee’s evidence was competent, 
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appellant contends that the finding of the jury that appellee was less than 60 
years old at the time he became permanently disabled, if he did so, is flagrantly 
against the evidence. In the last analysis, the jury had no evidence on this 
subject except on the one hand the statements of the appellee made out of court, 
and on the other the statements of the appellee made on the witness stand. 
The jury had the right to give the weight it chose to the possible motive of the 
appellee to testify as he did on the stand. It had a right to take into considera- 
tion the fact so common in life that people will for one reason or another 
diminish or magnify their age. The jury had a right to believe that when put 

oath the appellee would then testify as to the truth of the matter. Hence 
it follows that its acceptance of the appellee’s evidence given in court as against 
his statements made out of court is not flagrantly against the evidence. 

[6] It lastly contends that, as the policy provided that the insurance was 
to be paid in 24 installments, it was error of the court to adjudge a lump sum 
payment of the amount due. This point, too, under exactly the same state 
; the pleadings, was expressly decided adversely to the contention of the 

pellant in the case of Travelers’ Insurance Co. v. Turner, 239 Ky. 191, 39 
S.W.(2d) 216. 
Finding no error, the judgment is affirmed. 


TNA LIFE INS. CO. OF HARTFORD, CONN., v. GULLETT. 
Court of Appeals of Kentucky. March 23, 1934. 
69 Southwestern Reporter (2d) 1068. 
i. INSURANCE. 

In suit to recover for total and permanent disability under group policy, in- 
sured had burden of proving total and permanent disability within terms stipulated 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

4. INSURANCE. 

Employee’s absence from work because he was laid off was not “unexplained 
absence” within provision of group policy providing for cancellation of policy in 
case of unexplained absence from work for over ten days. 





(For other cases, see Insurance, Dec. Dig. § 228.) 
5. INSURANCE. 

Employee suing for total and permanent disability benefits under group policy 
was subject to policy provision conferring right on insurer to cancel policy as 
therein provided, since one suing on contract made for his benefit must accept 
contract as made. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

6. INSURANCE. 

Cancellation of group policy must have been made prior to time liability to 
a attached to defeat insured’s right to total and permanent disability bene- 

ts. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

7, INSURANCE. 

Under group policy requiring six months’ period of total and permanent dis- 
ability before insured was entitled to benefits, insured totally disabled six months 
prior to suit was not entitled to recovery, where policy was canceled nearly seven 
months previous to bringing of suit. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

8. INSURANCE. 

Whether insured suing for disability benefits under group policy was totally 
and permanently disabled six months before cancellation of policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

9. INSURANCE. 


_ Where date of cancellation of group policy under which insured was suing 
tor disability benefits was not disputed, question of cancellation was one of law 
for court. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
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Appeal from Circuit Court, Johnson County. 

Action by Mack Gullett against the Etna Life Insurance Company of Hart- 
ford, Conn. Judgement for plaintiff, and defendant appeals. 

Reversed, with directions. 

Edw. L. Allen, of Prestonsburg, for appellant. 

J. L. Harrington, of Paintsville, for appellee. 

RICHARDSON, Justice. 

This appeal requires a review of a trial of an action on a group policy issued 
by the Etna Life Insurance Company of Hartford, Conn., to the North East 
Coal Company, insuring the latter’s employees subject to the provisions of the 
policy. 

The North East Coal Company was engaged in mining coal at Paintsville, 
Johnson county, Ky. Mack Gullett was its employee engaged in loading coal. The 
policy was issued and delivered September 17, 1923, and protected Gullett as an 
employee of the North East Coal Company if he became “totally and permanently 
disabled from injury or disease before attaining the age of 60 years,” in the sum 
of $1,300, payable at the time and in the manner provided in the policy and the 
certificates thereunder issued and delivered to him. 

After setting out the, terms and provisions of the policy as the basis of his re- 
covery, he alleged that while he was under 60 years of age, the policy was in full 
force and effect, the premiums thereon fully paid, and on or about the Ist day 
of August, 1931, “he hecame totally and permanently disabled by paralysis of left 
side of face, loss of hearing in right ear, loss of vision of life eye, neuritis of leit 
hip, and thigh, and is now totally and permanently prevented for life from en- 
gaging in any work of financial value.” He alleged that proof of his permanent 
total disability was furnished in accordance with the provisions of the policy to the 
JEtna Life Insurance Company through the North East Coal Company, and pay- 
ment demanded in accordance with the terms of the policy. His demand was re- 
fused, hence this action. 

During the progress of the trial, with leave of court, his petition was amended 
wherein he adopted the allegation of the original, and further alleged that more 
than six months before the cancellation of the policy he “began to suffer with a 
disease commonly known as heart trouble, frequently referred to as leakage of 
the heart and that the trouble or leakage of the heart began in the year 1930,” 
and he had “continued to suffer with heart trouble from that time until the 
present, and is now suffering with” it, which, he avers “permanently and _ totally 
disabled him from performing manual labor for compensation of financial gain 
and had been for more than six months before the commencement of this action.” 

The action was filed July 22, 1932. The A®tna Life Insurance Company trav- 
ersed the petition, pleaded as a bar, this language of the policy: “If vou are sick 
or absent on account of other excusable causes you are requested to report same 
immediately to this office. After ten days of unexplained absence it (the policy) 
will be cancelled.” The policy provides: “If total disability of any employee en- 
titled to insure, * * * and if due proof be furnished the company after such dis- 
ability, has existed for a period of six months and if such disability presumably 
will during lifetime prevent such employee from pursuing any occupation for wa- 
ges or profit, such employee shall be deemed to be totally and permanently dis- 
abled Within the meaning of this policy.” The company relied on the above 
clause and alleged “that such disability, if at all, has existed for a period of much 
less than six months next before filing this suit and plaintiff is here barred from 
prosecuting this action.” 

In paragraph four of its answer, it pleaded a cancellation of the policy on the 
Ist day of January, 1932, in accordance with its provisions, and alleged Gullett’s 
disability “began, if at all, for a period of much less than six months next prior 
to the date of cancellation,” and the cancellation was a bar of his right to re- 
cover. 

On the issues thus formed, on a trial with the intervention of a jury, a verdict 
was returned in favor of Gullett for $1,300. 

For reversal it is diligently and earnestly urged by the insurance company 
that incompetent evidence was admitted; it was entitled to a directed verdict; er- 
ror in instructions given, and error of the court in refusing offered instructions. 
A disposition of these errors requires a review or the developed evidence. 





uch 
rom 


the 
ett’s 
rior 


yany 
er- 
ions 


Acc. | Etna Life Ins. Co. of Hartford, Conn. v, Gullett 843 


Gullett was 52 years old, and had been in the employment of the North East 
Coal Company, engaged at mine work, 15 or 16 years. The company in August, 
1931, laid off all of its employees who were not living in the camps with the un- 
derstanding they would be called back within a short time. Not calling Gullett, he 
returned and sought work of the mine foreman, and failed to obtain it. 

\hout two years before he was laid off he claims he sustained an injury to 
his left side and leg; he had trouble with his left eye; a piece of coal got in his 
ear, Which was removed by a physician; about two years before he testified, his 
left side began to hurt’ and give trouble; his face was drawn, left eye almost out; 
could not straighten his left arm without the use of his right hand and could not 
sleep on his left side. He was treated when he would call at the hospital by Drs. 
Castle and Picklesimer. They treated him occasionally for about one year next 
before June 2, 1932. He also claimed that about two and a half years before the 
trial he suffered of heart trouble, shortness of breath, accompanied with weak- 
ness, and similar spells occurred frequently thereafter. At the time he was ex- 
amined by the physicians on June 2, 1932, they diagnosed his trouble as “chronic 
myo-carditis,” manifested by a weakness of the muscles and valves of the heart; 
the valves of the heart did not act properly and the blood supply would regurgi- 
tate back into the chambers of the heart. This condition produced shortness of 
breath and nervousness. It was the opinion of these physicians that the condition 
of his heart at the time they examined him in June, 1932, was “possibly” the 
cause of his condition as Gullett described it two and a half years before the 
trial. At the time the physicians examined him he was suffering with partial 
paralysis of the face, or “Bells Palsy.” It was the opinion of Drs. Castle, Pickle- 
simer, and Wells that at the time of their examination of Gullett in June, 1932, 
and also at the time of the trial, he was “totally and permanently disabled,” and 
that his disability would continue and prevent him for life from engaging in any 
labor or work. 

In August, 1932, Drs. Hall, Holbrook, and Archer examined Gullett, giving 
him a thorough examination, and found no impairment other than “he complained 
of being nervous and the movement of ‘one of his legs”; his heart was normal. 
In fact they discovered no ailment other than “Bells Palsy,” which did not inter- 
fere with his performance of manual labor. It was their opinion Gullett was able 
to do any ordinary work about the mines. After Gullett ceased to work for the 
North East Coal Company, for a short period of time he worked irregularly for 
the Sandy Valley Grocery Company. He signed its compensation register on the 
27th day of August, 1931. His place of work was in the wareroom where flour 
and groceries were loaded and unloaded into a truck. It is shown that he came 
and asked for work, and because he needed help this company “gave him some 
extra work to help him out.” “It was not interested in what he did or how he 
did it.” It did not care about “whether or not he was able to work.” At the 
time he was in its employment his face was drawn and his eves were bloodshot, 
with the lids drawn down. The superintendent of the North East Coal Company 
produced its record showing “the working force was laid off in August, 1931.” 
The group policy was canceled at noon, January 1, 1932. 

[1-3] This is a summary of the evidence in behalf of the parties. Since a re- 
versal is required on another ground, we express no opinion as to the sufficiency 
of the evidence to warrant the submission of the case to the jury, nor as to the 
question whether the verdict is palpably against the weight of the evidence; ex- 
cept to say the burden of proof was on Gullett to prove he became totally and 
permanently disabled within 7 terms stipulated in the policy. Bowen v. Metro- 
politan Life Ins. Co. (Tenn. App.) 67 S S.W.(2d) 164. John Dale, mine foreman, 
was permitted to testify Gullett was “not able to and did not do the same amount 
of work that he had been able to do” prior to the time he was laid off in August, 
1931. Not being a physician, he was not qualified to express an opinion. A lay- 
man may testify to a thing within his knowledge concerning apparent conditions 
of another, but he may not express his opinion, since he cannot diagnose disease 
or give expert evidence with reference thereto. Equitable Life Assur. Soc. v. 
Fannin, 245 Ky. 474, 53 S.W.(2d) 703, and cases cited. The court improperly 
overruled the objection to this question to the witness and his answer calling for 
his opinion. 


The court gave to the jury four instructions; one defined total disability; an- 
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other defined the phrase, “such disability presumably will during life-time prevent 
such employees pursuing any occupation”; the third authorized a verdict for Gull- 
ett if the jury believed from the evidence as therein set out; the fourth informed 
the jury the number of them required to agree on and sign a verdict. The insur- 
ance company offered instruction A, which reads: “The Court instructs -the jury, 
that the group policy of insurance No. 1949, under the provision of which, the 
certificates of insurance sued on herein were issued, was cancelled by the defend- 
ant, Aétna Life Insurance Company, on January 1, 1932, and if you believe and 
find from the evidence that plaintiff's permanent and total disability, if any, orig- 
inated or began for a period of less than six months next before January 1, 1932, 
then, in such event, the law is for the defendant and you should so find.” 

[4] Instructions Nos. 1 and 2 properly define the term and the phrase therein 
as they have often been defined by this court. Travelers’ Ins. Co. v. Turner, 239 
Ky. 191, 39 S.W.(2d) 216; John Hancock Mut. Life Ins. Co. v. Cave, 240 Ky. 56, 
40 S.W.(2d) 1004, 79 A. L. R. 848; Columbia Cas. Co. v. McHargue, 246 Ky. 93, 
54 S.W.(2d) 617; Equitable Life Assur. Soc. v. Fannin, supra. Instruction No. 3 
is improper for more reasons than one, and should not have been given. It is 
agreed that the policy was canceled January 1, 1932. Gullett was temporarily laid 
off by the North East Coal Company in August, 1931. He was absent from his 
employment on account of being laid off for a period of more than 10 consecutive 
days. The language of the policy in this respect is: “After 10 days of unexplained 
absence it (the policy) will be cancelled.” His absence from work for more than 
10 days because he had been laid off, explained itself. A®tna Life Ins. Co. of 
Hartford, Conn. v. Castle, 252 Ky. 228, 67 S.W.(2d) 17, 20. His absence under 
the circumstances was not such leaving his employment as to come within the 
term “an unexplained absence,” as it is used in the policy. 

[5, 6] The group policy is a contract between the A®tna Life Insurance Com- 
pany and the North East Coal Company for the benefit of its employees. No doubt 
exists of Gullett’s right to sue thereon, but the rule in such case is: “One who 
sues on a contract made for his benefit must accept the contract as-it was made.” 
Western Union Tel. Co. v. Douglass, 104 Tex. 66, 133 S. W. 877; Id. (Tex. Civ. 
App.) 124 S. W. 488; Kingsland v. Mo. State Life Ins. Co. (Mo. App.) 66 S.W. 
(2d) 959, 961. Therefore, Gullett’s right to recover on the policy, and certificates 
issued thereunder, was subject to the provisions of the policy conferring the right 
of the insurance company to cancel the policy as therein provided. To defeat his 
right of recovery by a cancellation, it must be made before the liability to him at- 
tached. Kingsland v. Mo. State Life Ins. Co., supra; Mid-Continent Life Ins. Co. 
v. Christian, 164 Okl. 161, 23 P.(2d) 672; Thompson v. Pac. Mills et al., 141 S. C. 
303, 139 S. E. 619, 55 A. L. R. 1237; Davern v. Travelers’ Equitable Ins. Co., 172 
Minn. 19, 214 N. W. 468; Home Acc. Ins. Co. v. Pleasant, 36 Ariz. 211, 284 P. 153; 
Baker v. Travelers’ Ins. Co., 202 N. C. 432, 163 S. E. 110; Hasterlik v. New Jersey 
F. & P. G. Ins. Co., 229 Ill. App. 604; Monast v. Manhattan Life Ins. Co., 32 R. 
I. 557, 79 A. 932; Couch on Insurance, § 1435, page 5079; AEtna Life Ins. Co. of 
Hartford, Conn. vy. Castle, supra. 

[7] The insurance company was without right to deprive him of a claim under 
the policy that had originated while he was employed, resulting in a disability to- 
tally disabling him for six months next before the date of the cancellation of the 
policy on January 1, 1932. The company is liable to him therefor under the policy 
if it originated from a disability that became total and permanent within the 
meaning of this term as it is used in the policy, six months before the date of 
cancellation. See Davern v. Travelers’ Equitable Ins. Co., supra. In other words, 
we conclude that the policy did not protect him in case of total disability, other 
than that total disability provided for therein. This interpretation of a policy was 
given a clause similar in phraseology in a group policy, by the court in Kingsland 
v. Mo. State Life Ins. Co., supra. This being true, the court erred in writing in- 
struction No. 3 so as to authorize the jury to find a verdict for Gullett if he became 
totally disabled six months prior to July 22, 1932. 

[8, 9] Gullett’s petition as amended alleges, and the evidence offered to sup- 
port its allegations tends to establish, that his disability originated before he was 
laid off by the company in August, 1931, and reached a degree of total disability 
within the meaning of this term as it often has been defined by this and other 
courts, more than six months next before January 1, 1932, the date of the can- 
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cellation of the group policy. On this theory the court should have instructed the 
jury. The evidence as to the date of the cancellation of the policy not being dis- 
puted, the question of cancellation was one of law to be determined by the court, 
and the instructions to the jury should be framed accordingly. 

In Etna Life Ins. Co. of Hartford, Conn. v. Castle, supra, an instruction 
similar in phraseology to instruction No. 3 in the present caSe was given; also, one 
similar to instruction A offered by the insurance company. Of these instructions 
in the Castle Case, the court said: “Doubtless the instruction (No. 3) is technically 
incorrect, but, in view of instruction No. 1 which told the jury that the policy 
was canceled on January 1, 1932, and that if they should believe from the evidence 
that plaintiff's permanent and total disability, if any, originated or began for a 
period of less than six months next hefore January 1, 1932, they should find for 
the defendant, and of the uncontradicted evidence to the effect that plaintiff’s dis- 
ability began much more than six months before the policy was canceled we are 
constrained to hold that the defect in the instruction was not prejudicial to ap- 
pellant’s substantial rights.” The error in instruction No. 3 in the present case 
was not cured by an instruction similar to No. 1 in the Castle Case. 

For reasons indicated, the judgment is reversed, with directions to award the 
Etna Life Insurance Company of Hartford a new trial, and for proceedings con- 
sistent with this opinion. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
ARROWOOD. 
Court of Appeals of Kentucky. March 20, 1934. 
69 Southwestern Reporter (2d) 984. 
INSURANCE. 

Group, health and accident policy provision excluding insurance against total 
nd permanent re arising from disease within first six months after policy 
‘elon effective held valid. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

2, INSURANCE. 

Insured, to recover total disability benefits under group, accident and health 
solicy, must prove he became totally and permanently disabled during effective 
eriod of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Evidence, in action on group, health and accident policy providing insurance 
hould cease during month insured’s employment terminated, failed to establish 
that insured’s total disability resulted from disease contracted during time policy 
was in force and insured remained employed. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

ne ag from Circuit Court, Martin County. 

Suit by Troy Arrowood against the Equitable Life Assurance Society of the 
nited States. From a judgment for plaintiff, defendant appeals. 

Reversed. 

William Marshall Bullitt, Bruce & Bullitt, and E. B. Cochran, all of Louis- 
ville, for appellant. 

J. B. Clark, of Inez, and Kirk & Wells, of Paintsville, for appellee. 

STANLEY, Commissioner. 


1 


The group insurance policy under which the appellee, Troy Arrowood, has 
recovered a judgment for $1,000 payable in monthly installments on account of 
alleged total and permanent disability, provides for such indemnity in the event 
that the insured, “within six months after the effective date of his insurance 
hecome totally disabled by bodily injuries arising wholly from accidental causes, 
t shall more than six months after the effective date of his insurance, become 
‘otally disabled by bodily injuries or disease, and in either of said events shall be 
so disabled as presumably to he continuously prevented for life from engaging 
in any occupation or performing any work for compensation of financial value,” 
etc. (Our italics.) 

\nother provision material to the case is that providing that the insurance 
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should cease upon the last day of the calendar month in which the insured’s 
employment should terminate. 


{1] It will be observed that the policy does not provide insurance against total 
and permanent disability arising from disease within the first six months after 
the policy became effective as to the individual person insured. This postponement 
of liability may have been substituted in lieu of a medical examination, since none 
was required. But regardless of its purpose the company had the right to make 
the exclusion from the risk it was assuming and it was competent for the parties 
to contract for such limitation of liability. 6 Couch on Insurance, § 1263, p. 4668: 
14 R. C. L. 1225: Williams v. Insurance Co., 163 Tenn. 262, 43 S.W.(2d) 215: 
Dees v. National Casualty Co. (Tenn. App.) 66 S.W.(2d) 603. 


The policy sued on was issued August 1, 1931, and the effective date of the 
health provision was therefore February 1, 1932. Arrowood’s employment ter- 
minated either on February 24 or March 10, 1932. He claimed that due to illness 
he became totally and permanently disabled on December 29, 1931. We have there- 
fore a case where it is claimed that the disease which totally and permanently 
disabled the insured had its incipiency within less than six months after the issu- 
ance of the policy and one month before the particular insurance became effective. 
Whether the policy should be construed as requiring that the disease resulting in 
total and permanent disability must originate or begin after the waiting period 
of six mouths does not seem necessary to decide. Conceding without deciding that 
the insured would have been entitled to recover if the disease commenced within 
that period and he became totally and permanently disabled after it had expired 
as the result of that disease, we are of the opinion that the plaintiff in this case 
did not establish his right to the indemnity. 

The plaintiff testified that he became sick with influenza on December 23, 
1031, and had not been able to do any work since that time: that he had the same 
disease when testifying (October 25, 1932): before that date he had been in good 
health; in February he had first discovered that there was something wrong with 
his heart and chest, and it was then that he quit work. Dr. Spencer testified that 
Arrowood had a mild case of la-grippe when he visited him on December 29th 
ana that he was disabled for about a week on that account. On January 10th he 
had some aching joints, tonsilitis, and “now and then a little flare up of cold.” 
One of his attending physicians had seen him last on February 29th and another 
on March 9th, and they testified that on those dates he had fully recovered and 
was able to go back to work. In October, 1932, shortly before the trial of this 
case, the plaintiff was examined at a hospital, and the attending physicians testi- 
fied that he then was very nervous, emaciated, had a bad leakage of the heart, 
was also suffering with advanced pulmonary tuberculosis, and was then totally 
disabled. Neither of the doctors expressed an opinion as to what his condition 
might have been or was prior to the termination of his employment and conse- 
quent termination of the insurance. This disclosure of total and permanent dis- 
ability was more than seven months afterward. Cf. Kingsland v. Missouri State 
Life Insurance Co. (Mo. App.) 66 S.W.(2d) 959. 

[2-4] The evidence shows pretty conclusively that the illuess with which the 
insured had suffered during the waiting period of six months and a few days after 
that period had expired was temporary. It cannot be said to prove that the 
insured was then presumably permanently and totally disabled, which condition 
was necessary to be proven in order for him to recover under the policy. There 
is no evidence, either factual or opinion, tending to show that the disability found 
to exist in October, 1932, was the result of that previous illness, except the gen- 
eral statement of the plaintiff himself that he was suffering with the same disease 
That is nothing more than a mere conclusion of a layman and is insufficient to 
establish the fact. American Accident Co. v. Fidler’s Adm’x, 35 S. W. 905, 36 
S. W. 528, 18 Ky. Law Rep. 161; Equitable Life Assurance Soc. vy. Fannin, 245 
Ky. 474, 53 S.W.(2d) 703. 

The court should have directed a verdict for the defendant. Ohio National 
life Insurance Co. v. Stagner, 223 Ky. 571, 4 S.W.(2d) 364; Mutual Life Insur- 
ance Co. v. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961. 

We do not pass upon the instruction which is criticized by the appellant, and 
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the other points raised have been disposed of in other opinions delivered in this 
series of cases. 
The judgment is reversed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. PRATHER. No. 31136 
Supreme Court of Mississippi, Division A. April 9, 1934. 
153 Southern Reporter 881. 
Syllabus by the Court. 
INSURANCE. 

\Vhere agent of insurer required to make written application and undergo 
pliysical examination to obtain employment took out disability insurance with 
nsurer on basis of application, application was in legal effect “application for 
usurance,” and hence failure of insurer to deliver copy of application to agent 
with policy precluded insurer from showing in suit on policy that agent’s dis- 
bility was caused by disease contracted before policy was issued (Code 1930, § 
$174). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

\ppeal from Circuit Court, Sunflower County; S. F. Davis, Judge. 

Suit by J. P. Prather against the National Life & Accident Insurance Com- 

Judgment for plaintiff, and defendant appeals. 

\firmed. 

Cooper & Thomas, of Indianola, and Ben Wilkes, of Greenville, for appellant. 

B. B. Allen, of Indianola, for appellee. 

Cook, Justice. 

\ppellee instituted this suit in the circuit court of Sunflower county against 
the appellant, National Life & Accident Insurance Company, on an employee's 
disability insurance policy which was written and issued while the appellee was 
employed by said company as an agent. On the conclusion of the evidence in the 
trial in the court below, the jury was peremptorily instructed to return a verdict 

favor of appellee, and from the verdict and judgment entered in pursuance of 
ils instruction this appeal was prosecuted. 

The appellant company required all applicants for employment with it to 
execute a written application therefor on a prescribed form, and in connection 
therewith and as a part thereof to undergo a physical examination. Upon the 
acceptance of this application the employee was entitled to insurance in said com- 
pany without further application or examination. This application and physical 
examination covered matters usually found in applications for life, health, and 
accident insurance, and contained the following express agreement on the part of 
the applicant: “I hereby agree that the above statements and answers are true 
and made as inducements to my employment and that any misrepresentation or 
suppression of facts material to the risk shall automatically exclude me from 
narticipation in any life, health or accident? insurance which may at the time of 
or later be conditioned on such employment; provided that after two vears 
employment, continuous from date hereof, the aforesaid statements shall be deemed 
and taken to be true regardless of any evidence to the contrary.” 

\fter the appellee was employed by appellant, he applied for the insurance 
to which he was entitled, and a policy was issued which insured him “against loss 
of time caused by total disability beginning while this policy is in force and 
resulting from either bodily sickness contracted while this policy is in force, or 
hodily injury effected accidentally and sustained while this policy is in force”; 
and the company thereby agreed “to pay to the insured indemnity in the amount 
herein provided for the period of such total disability excluding the first week 
and not exceeding two. years, provided the insured is under regular treatment of 
a licensed physician.” 

In addition to a plea of the general issue, the appellant pleaded, first, “that 
any disability from which the plaintiff may now be suffering is the result of 
an illness contracted prior to the date of the issuance of the policy sued on, and 
is not the result of an illness contracted while the said policy was in force”; 
and, second, “that the insured, J. P. Prather, at the time the application for the 
policy was made, and at the time the medical examination upon which this policy 
Was issued was made, wilfully withheld from the defendant the information that 


t} 
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he was seriously affected with a disease from which his present condition results.” 

While there was some evidence tending to show that the appellee could per- 
form, at a sacrifice to his health and physical well-being, some minor and inci- 
dental duties about his home and farm, the evidence as a whole clearly shows 
that he was totally disabled within the meaning of health and accident insurance 
policies as construed in former decisions of this court. The appellant offered 
evidence tending to sustain its plea that the appellee’s disability was the result of 
illness and disease contracted prior to the issuance of the policy, and was not the 
result of illness contracted while the said policy was in Sve. Objections to this 
evidence were sustained, and the appellant assigns as error the action of 
court in so doing. 


Section 5174, Code 1930, provides that: “All life insurance companies doing 
business in the state of Mississippi shall deliver to the insured with the policy, 
certificate or contract of insurance in any form a copy of the insured’s applica- 
tion, and in default thereof said life insurance company shall not be permitted 
any court of this state to deny that any of the statements in said application are 
true.” 

Other than the application for employment with the appellant company, there 
was no formal written application for the policy here sued on, and no copy of 
any application was delivered to the insured with the policy. But the appellant 
contends that the above-quoted Code section has no application here and cannot 
cperate to prohibit it from showing that appellee’s disability resulted from disease 
contracted prior to the issuance of the policy, although such evidence may dis- 
pute or deny the truthfulness of statements as to his health contained in his 
application for employment. All employees of the appellant are required t 
cute this formal application for employment, and on acceptance thereof by 
appellant, such employees are entitled to insurance of the class here sued on 
without further application or physical examination. In the application, which 
contained representations pertaining to the health and medical history of the 
applicant that were material to an insurance risk, it was expressly agreed that 
auv misrepresentation or suppression of fact material to the risk should auto- 
matically exclude the applicant from participation in any life, health, or accident 
insurance that might be conditioned on such misrepresentation. The questions and 
answers appearing on this application are devoted almost entirely to matters 
hearing upon the health of the applicant at the time of and prior to the date of 
the application. The physician’s report of his physical examination of the applicant 
which was attached to and made a part of the application, pertains to matters 
material to an insurance risk, and whatever may have been the incidental purpose 
of this application, it is manifest that its main purpose was to determine the 
insurability of the applicant, who, on acceptance of the application, would he at 
once entitled to demand insurance without further application or examination. 
The application was in legal effect aneapplication for ins urance, and since a copy 
thereof was not delivered to the insured with the policy issued in reliance thereon, 
the evidence tending to show the untruthfulness of statements therein in refer- 
ence to the health of the insured at the time of and prior to the date of the 
application was properly excluded. Sovereign Camp, W. O. W. v. Farmer, 116 
Miss. 626, 77 So. 655; Metropolitan Life Ins. Co. v. Scott, 160 Miss. 537, 134 5 
159. 

\ffirmed. 


COLE, et al. v. STANDARD LIFE INS. CO. No: 
Supreme Court of Mississippi, Division B. April 30 
154 Southern Reporter 353. 
Syllabus by the Court. 


’ 


3. INSURANCE. 


In suit on accident pobey, whether suicide note was written by insured 
tor chancellor. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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4. INSURANCE. 

In suit on accident policy, whether insured committed suicide Jield for chan- 
cellor. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

\ppeal from Chancery Court, Monroe County; Jas. A. Finley, Chancellor. 

Suit by T. J. Cole and another against the Standard Life Insurance Com- 
pany, wherein a bill of review by insurer was filed by leave after decree for 
complainants. From a decree for insurer, complainants appeal. 

\ firmed. 

C. C. Brown, and D. W. Houston, Sr. & Jr., of Aberdeen, for appellants. 

Niles Moseley, of Jackson, and Stovall & Stovall, of Okolona, for appellee. 

GRIFFITH, Justice. 

The principal issue in this case, and to which all other issues are subsidiary, 
is whether the death of the insured, Kate Kingsley Cole, was by suicide or was 
accidental. Her death occurred in Okolona, Miss., her old home, on Saturday 
— April 16, 1932, at the end of a week’s visit. About 7 o’clock p. m., she 

ent into the kitchen of the home in which she had been sojourning that week 
and remarked that she must go to her room and finish her packing, by placing in 
her baggage her pistol which she had not yet placed therein. Shortly thereafter 

pistol shot was heard in her room, which she occupied alone, followed by the 
‘iu of a heavy fall, and when the other occupants of the residence hastened 
to her room, they found her prostrate upon the floor on her back, with her left 
hand on her breast, and her right hand extended from her body with her pistol 
within three or four inches of her right hand, the handle thereof towards her 
hand. She died immediately. It was found that a bullet had entered her right 
temple just above the ear, and had made its exit at a point just under the left 
ear about an inch below the point of entrance. There was a circular powder 
burn at the point of entrance of the bullet about one inch in diameter. One 
cartridge of the pistol had been freshly fired. 

There was no possibility that the shot was fired by any third person; there 
is no suggestion that such was the case. [t was the contention of the insurance 
company that the physical facts lead to the inescapable conclusion that the death 
was by suicide, while the executor contended that, when taken in connection with 
ihe presumption against self-destruction, the facts would justify the conclusion 
of accidental death. In Mrs. Cole’s room there was an old-fashioned wardrobe 
estimated at six feet, four inches high; the top shelf in this wardrobe was about 
six feet above the floor. It was known that she kept her pistol on the top shelf 
of this wardrobe; Mrs. Cole was five feet seven inches tall. There was a base to 
this wardrobe about one foot five inches high, and this base projected out in front 
of the doors about ten or twelve inches. The west door of the wardrobe was 
open when Mrs. Cole was found, and her body was lying parallel with, near to, 
and in front of, this wardrobe. The pistol was a small weapon of the old-fashioned 
‘evolver type with hammer and trigger. 

_ It is the theory of the executor that when Mrs. Cole attempted to get the 

pistol from the top shelf of the wardrobe, and not being of sufficient height to 
reach the shelf, she stepped on the ledge formed by the base of the wardrobe, 
aud having grasped the weapon she accidentally lost her balance and slipped from 
ithe hase, and in her attempt to save herself from a dangerous fall she either 
struck the hammer of the pistol against the wardrobe, or else convulsively and 
‘voluntarily pressed upon the trigger, causing the weapon to fire. 


Without undertaking to follow out the chain of inference upon inference 
necessary to be pursued to arrive at the conclusion of accidental death, we think 
it will be obvious, without any elaboration of discussion, that the physical facts 
present, to say the least, a serious question whether the ultimate inference of 
accidental death may be said to be of any other character than a mere possibility, 
as to_which it was held in Knights of Honor vy. Fletcher, 78 Miss. 377, 389, 28 
50. 872, 29 So. 523, that a mere possibility, although, plausible, is not sufficient, 

n with the aid of the presumption against suicide. 

But on the trial the preponderance of the testimony then hefore the court, 
and which seemed then to be by far the more credible, showed that Mrs. Cole 
was fairly well situated in life, was well pleased with her employment, had 
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seemed generally cheerful and happy all the weeks of her visit to Okolona, and 
had been busy with plans for the future, none of which plans would suggest the 
thought of suicide; and the chancellor held that these circumstances and the 
strong presumption raised by them against suicide were sufficient to justify the 
conclusion of accidental death, and at the January, 1933, term of his court he so 
held and entered a decree against the insurer. 

About three weeks after the case was tried, and after adjournment of the 
term, Mr. C. A. Lyles, of Okolona, the agent of the insurance company at that 
place, and who is intimately known by his friends by the name of Adlai, received 
the following anonymous letter: 

“Okolona, Miss., Feb. 9, 1933. 
“Dear Adlai: 

“Here is a leter I got out of the Postoffice the day after Kate died. My 
conscience wont let me keep it or destroy it. Just hope it isn’t too late. For fear 
of trouble my name isn’t signed.” 

Inclosed therewith was the letter referred to, a short note reading, as fol- 
lows, the name of the person to whom addressed having been cut therefrom by 
scissors: 

“Dear 

“You and only one other will ever know. I am depending on you for that. I 
can't go on. Nothing but worry, worry, worry. My love to you. 

” “Kate Cole.” 

These letters were, of course, promptly delivered to the insurance company 
hy the agent, and an investigation was at once made into the new developments 
thus introduced. It was concluded that the anonymous letter was written by a 
Mrs. D. who had long been an intimate associate with Mrs. Cole, and especially 
during the week of her visit to Okolona, and who was with Mrs. Cole much of 
the day of her death. This Mrs. D. had been an important witness for the executor 
on the trial, and she was one of the main witnesses by whom proof was made of 
Mrs. Cole’s happy frame of mind, so far as generally observed. For this reason 
the two letters were submitted to two experts on handwriting and upon ques- 
tioned documents, together with authentic samples of the writings of Mrs. D. 
and of Mrs. Cole, and upon examination these experts declared the “Dear Adlai” 
letter to be the handwriting of Mrs. D. and the note signed by Kate Cole to be 
in the genuine handwriting of Mrs. Cole. 


\fter full investigation the insurance company, on April 10, 1933, filed a 
petition to be allowed to file a bill of review for newly discovered evidence, the 
petition setting forth the new facts, supported by affidavits and in all respects 
complying with the requirements of the practice in such cases as outlined in 
Griffth’s Miss. Chan. Pr. §§ 636-641. The petition particularly complied with the 
requirement that such a petition “must show clearly and distinctly that the newly 
discovered evidence is relevant and material, and that it is of such character and 
weight that if known and produced at the original hearing it would probably have 
produced a different result either when considered alone or when taken in con- 
nection with the evidence already of record,” and that “it must be definitely and 
positively shown that the newly discovered - matter was not available at the 
original hearing and that it was through no fault of the petitioner that it was 
nol available.” 

Upon the hearing of the petition and affidavits in support thereof, after 
notice to the opposite parties, and hearing their affidavits, the chancellor decided, 
correctly as we think, to allow the bill of review to be filed, which was accord- 
ingly at once done. Answer was promptly made, and at the July, 1933, term, the 
case was fully heard on the original record and on additional testimony under the 
bill of review, at the conclusion of which the chancellor set aside his former 
decree and entered a final decree in favor of the insurer. 

[1] Whether the chancellor was correct in his decision on the first hearing, 
we are not here called on to say, further than this: The facts developed on the 
first hearing were stronger in favor of the theory of suicide than were those in 
Jefferson Standard Life Ins. Co. v. Jefcoats, 164 Miss. 659, 143 So. 842, in which 
case the court said, in effect, that if the jury had returned a verdict of suicide 
it would have been upheld. So, in this case, if the chancellor had, in the first 
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trial, rendered his decree in favor of the insurer, it would have been affirmed; 
for the function of drawing inferences from established facts is one which, under 
the Constitution, belongs to the chancellor, Huckaby v. Jenkins, 153 Miss. 359, 
361, 121 So. 130; and we are as much bound by his decesion in that respect as 
in any other upon the facts—we must accept his findings unless manifestly wrong. 
‘Le inquiry is thus brought down to the question whether the proof sustains the 
Nill of review sufficiently that thereby the original decree may be opened and the 
former record reviewed de novo in conjunction with the evidence newly dis- 
co vered. 

[2] It is contended by the executor that neither of the letters above quoted 
are genuine. Mrs. D. denied vehemently, both when interviewed and later when 
a witness under the bill of review, that she had written the “Dear Adlai” letter 
or that she had ever seen or heard of the so-called suicide note, and appellants 
produced a number of witnesses, whose acquaintance with the parties and whose 
experience itl matters of handwriting were such as to give high probative value 
to their testimony, who all said that neither of the two writings are genuine. 
And the insurance company produced a number of witnesses of similar acquaint- 
ance and experience, in addition to a professional expert on questioned docu- 
ments, who declared both the writings to be genuine. The two questioned letters, 
together with many other writings admitted to be genuine, have been sent here 
and have been examined by all the judges participating in this decision, and we 
are all of the opinion that there is no great doubt that the two questioned letters 
are in fact genuine: but if we were less able to satisfactorily determine that 
matter, we would nevertheless have to accept the decision of the chancellor on 
the issue which he has determined upon disputed evidence, disputed as above 
stated. We might mention, in this connection, that perhaps the greatest stress 
among all the points made by the executor was upon the fact that practically all 
Mrs. Cole’s writings showed a confirmed habit on her part to use frequent under- 
scorings, while in the so-called suicide note not a word was underscored. This 
argument is displaced by the fact that a two-page letter, admittedly written by 
Mrs. Cole to her sister on the afternoon of the day of Mrs. Cole’s death, sim- 
‘larly shows not a word underscored, and this last letter discloses peculiarities 
which so strikingly conform to those in the suicide note that the conclusion 
would seem difficult to avoid that the same hand wrote both. And just here a 
significant circumstance may be mentioned, namely, that this letter to Mrs. Cole’s 
sister, written the afternoon of Mrs. Cole’s death, was found, as the sister testifies, 
in Mrs. Cole’s purse, which purse was delivered to the sister by Mrs. D., who 
had obtained the purse immediately after Mrs. Cole’s death, and it was from the 
possession of Mrs. D. that the so-called suicide note was afterwards received. 

The executor contends, further, that admitting that both these letters were 
written as claimed, the “Dear Adlai” letter proves nothing as to when the so- 
called suicide note was written, or even as to when it was received, and that the 
terms of the latter do not show that it had any reference to an intention towards 
self-destruction. The “Dear Adlai” letter proves nothing directly except that the 
writer had the suicide note in her possession and that she delivered it by mail 
to the agent of the insurance company. And if a suicidal intent must be proved 
beyond a reasonable doubt and to the exclusion of every other reasonable hypothe- 
sis, and by the suicide note alone, then perhaps the so-called suicide note would 
prove nothing. But all this is to be taken in connection with the other facts. It 
is shown by other evidence that upon several occasions Mrs. Cole had used 
expressions, both orally and in writing, which are fairly subject to the inference 
that sometimes she had considered death as not unwelcome to her, that on occa- 
sions the thought of suicide had appealed to her, although generally demeaning 
and expressing herself in a manner that but few would ever suspect the fact 
mentioned. And these expressions, arising to the height of happy expectations 
and falling to the depths of melancholy, would occur on some occasions, so it 
seems, in the same conversation or in the same letter. 


_As an instance of what we have just mentioned, there is a letter before us 
Written by Mrs. Cole, about three weeks before her death, from Minden, La— 
Where she had been employed for about thirteen months as a saleswoman—to 
an intimate friend in Alamaba, in which she speaks in some sentences of her 
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satisfactory employment at Minden and of her interest in her work there, and 
then in other sentences in the same letter of her loneliness there, saying that 
she gets “so hungry to see someone I know, I feel as if I can’t stand to stay 
ere,” and in another place in the same letter she says, “If I had another job 
would fly to it.” In this letter after writing in terms manifesting the keenest 
interest in worldly affairs in general and her friends in particular, she sinks at 
other places into such expressions as these: “You can never know what an empty 
life mine is. Some days feel as if I can’t go on. What have I to make the effort 
jor? Yet we are here and have to stay until God sees fit to call. * * * Tf] 
am sick again please let me go. * * * JI am not at all interested in myself.” 
From the heights to the depths, all in the same letter. And note the expression 
in the suicide note, “I can’t go on,” and the same expression in the Alabama 
letter: “Some days I feel as if I can’t go on: yet we are here and have to stay 
until God sees fit to call.” 

This is simply an illustration of the character of the evidence the chancellor 
had before him. The record is voluminous, and we cannot, within the reasonable 
limits of a written opinion, enter upon further details. The evidence in behalf 
of the insurance company under the bill of review was vigorously disputed at 
every angle; but it was the privilege and duty of the chancellor to act according 
to what was the more convincing to him in point of fact and inferences of fact 
It seems to us that there was sufficient in the evidence and in all the surrounding 
circumstances to support the conclusion of the chancellor that the note in ques- 
tion signed by Kate Cole was a suicide note, and that, of course, is conclusive 
upon us, so far as the facts are concerned. 

[3, 4] The presumption of fact, so called, against the suicide of a sane per- 
son, is always an evidentiary element in the trial of civil cases, but it is strong 
or weak according to the relevant proof bearing upon that issue. The physical 
facts here point so convincingly towards suicide that obviously only the strongest, 
the very strongest, presumption against it could save the case from that con- 
clusion. The testimony under the bill of review weakened or impaired the pre- 
sumption to such an extent that it was no longer of sufficient strength, as against 
the physical facts, to support the conclusion of accidental death; hence the newly 
discovered evidence was such as to justify and to sustain the bill of review, and 
the original decree being thereupon opened, the present decree on the whole case 

correct and must be affirmed. 

Athirmed. 


McCLURE v. WORLD INS. CO. No. 28880. 
Supreme Court of Nebraska. April 13, 1934. 
254 Northwestern Reporter 393. 
1, INSURANCE 
sodily infirmity” sufficient to avoid accident policy by its omission fron 
application must produce some real defect amounting, to inroad on physica 
health or impairment of bodily or mental powers. 
(For other cases, see Insurance, Dec. Dig. § 291[7].) 
2. INSURANCE. 

Small sears left on insured’s ankles by gasoline burns, but not affecting 
use of limbs or feet, or normal span of life, or physical health, were not material 
to risk, and did not constitute “infirmity” sufficient to avoid accident policy 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

Syllabus by the Court. 

1. A bodily infirmity, sufficient to avoid an insurance policy by its omission 
from the application, must be an infirmity sufficient to produce some real defect, 
amounting to an inroad on physical health, or impairing bodily or mental powers 

2. If, some five years before applying for an accident policy, an insured 
had suffered gasoline burns to his ankles, which, in naturally healing without 
the grafting of any skin, left small scars which did not affect his use of 
limbs or feet, or affect his normal span of life, or his physical health, such scars 
were not material to the risk, and did not constitute an infirmity, which insured 
must disclose in his application for insurance. j 

Appeal from District Court, Douglas County; Redick, Judge. 
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Action by Earl Watson McClure against the World Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Brome & Thomas and G. H. Seig, all of Omaha, for appellant. 

Brown, Fitch & West, of Omaha, for appellee. , 

Heard before Rose and Paine, JJ., and Lightner and Thomsen, District 
Judges. 

PAINE, Justice. 

This is an action upon an accident insurance policy, procured by mail, 
wherein the plaintiff secks to recover seven monthly installments of $100 each, 
for the loss of his left foot by accident. At the close of all the ev idence, the 
trial court, upon his own motion, instructed the jury to return a verdict for the 
plaintiff in the amount claimed. 

The appellant insurance company admits the issuance of a special income 
guarantee policy in the sum of $5,000, for an annual premium of $15, which 
provided for the payment of one-half the principal sum for the loss of one foot 
* an automobile accident, said sum of $2,500 to be payable in monthly install- 
ments of $100 each, and alleges that, by reason of fraud and misrepresentation, 
the plaintiff is not entitled to any payment, but that said defendant company 
is willing to repay to the plaintiff the premium paid by him for the policy. 

The defendant insurance company is located in Omaha, and secures its 
business largely by sending out printed postal cards and sample policies to 
prospects. The plaintiff filled out such a card on March 13, 1930, which was 
received by the defendant April 21, 1930, and set out on such card that he was 
born May 28, 1887; age, 43; height, 5 feet 5 inches; weight, 150 pounds; race, 
white; that Georgia M. McClure, his wife, was beneficiary; that his address was 
Dawson Springs, Kentucky; and then followed this paragraph: “My habits are 
correct and temperate. I am in good health and free from any infirmity. My 
income exceeds my combined disability insurance, including benefits hereby ap- 
plied for. I have not been postponed, canceled or rejected, or requested to pay 
an abnormal rate for insurance except by (followed by one and a half blank 
lines in which Dr. McClure had written “Declined by Metropolitan, 1930, 
March”). When this post card application was received by the company, two 
policies were sent him, with a bill, one being an accident policy and one a health 
policy. These policies remained upon his office table until June 25, 1930, when 
he wrote them a letter, which, omitting the formal parts, reads as follows: 

“The policy sent me a few months ago was destroyed by mistake and thrown 
into waste basket, the fragments afterwards partially recovered. 

“I filled out this application early in the year and subsequently decided not 
to mail it. Instead I made application to the Metropolitan for a health and 
accident policy for $75 weekly indemnity and was rejected. This seemed unjust 
and unfair to me. I was informed thru the agent that the Business Mens Credit 
Ass. has given me a poor rating—a probable cause. There is an account or two 
pending which I prefer to settle thru the courts. However my local credit is 
good and I can refer you to the First National or Commercial Bank of this city 
for verification. 

‘This application card must have been mailed to you subsequently by my 
otice girl, I had no intention of mailing it. 

“In perusing the fragments it looks as if you are offering a considerable 
amount of protection for so small a fee 

“I have no desire to again be refused or rejected. It will be necessary 
ior me to make application again, and if you care to investigate this matter T 
will file application if I have reasonable assurance of obtaining a contract.” 

The defendant company wrote the plaintiff a letter on July 7, 1930, which, 
omitting the formal parts, reads as follows: 

‘This will acknowledge receipt of your kind letter of June 25 regarding the 
policy we sent for your inspection and approval. 


“Our records appertaining to the previous policy issued to you have been 
marked canceled, but we have completed a new policy of the same identical form 
and have also issued you a health policy providing $100 monthly benefits. 

“From the way we look at it, you ought to be financially able to carry these 
policies if you want to, and we are very little concerned in your local credit 
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rating. Evidently you are making a living and you need insurance, and unless 
your income is insured in excess of its actual worth, we are not further interested 
in your personal affairs.” 

The insurance company contends that they rely entirely upon the statements 
made in such post card applications, and thus avoid the expense of a medical 
€xamination, and if false statements are made in the post card application the 
policy is void, and contend ‘they are not liable for the accident in question 
because plaintiff's statements upon the post card, “I am in good health and free 
irom infirmity,” and that he had not been rejected by any company except the 
Metropolitan, are false. 

[1, 2] The defendant company bases its claim that he had an infirmity which 
he concealed from them upon the following facts, shown by the evidence: While 
Dr. McClure, the plaintiff, was practicing his profession in Cleveland, Ohio, upon 
December 20, 1925, he was standing in a garage where a mechanic was using a 
can of gasoline to wash off grease, and by an accident the can of gasoline was 
spilled over the plaintiff's clothes, and instantly ignited from a cigar which he 
held in his hand, and instantly he was in flames. Before he could get his burn- 
ing clothing off, his ankles were burned severely. He remained in a hospital 
less than two weeks, but was treated for these burns for eight or nine months 
The denuded area finally healed over with natural skin, without grafting, but 
left scars on his ankles. Defendant claims that this scar tissue constituted an 
infirmity, material to the risk, in that it made the muscles of his feet weaker 
This in spite of the fact that the plaintiff said it did not affect him in any way; 
that he could dance, and indulge in hunting and outdoor sports. They also 
charge that he concealed the fact from them that he had been paid $2,000 by 
the National Casualty Company for such burns, and that they canceled his 
accident insurance; that he also concealed that he had been rejected by the 
Standard Accident Insurance Company. 

Taking up these objections in the inverse order, the evidence discloses that 
he applied to the Standard Accident Insurance Company for a policy through 
an agent, and signed up an application in blank, and the agent later filled in 
the answers in the absence of plaintiff; that, upon receipt of the policy, plaintiff 
noticed that two answer had been omitted, one being that the agent had not 
shown plaintiff's rejection by the Metropolitan. The policy was returned, and 
this omission had been corrected in the second policy received. Plaintiff testifies 
he then wrote the company direct, returning the policies, and telling them of 
additional corrections to make in the application. The company never replied 
to this letter. He was not notified that they refused to insure him or had 
rejected him. 

In regard to the National Casualty Company, carrying an accident policy on 
plaintiff at the time he was burned, they paid his entire claim, as made, oi $2,000, 
and he surrendered his policy in the settlement. The mere statement of the 
facts clearly shows that it was not a rejection of an application for insurance 
in any way, but that a claim was paid in full and the policy taken up. 

We now come to a discussion of the most serious question presented to us: 
Did the plaintiff make a false and fraudulent statement which voids the policy 
when he signed Exhibit No. 8, the post card application, dated March 13, 1930, 
which had printed in it a line in small type, reading, “I am in good health and 
free from any infirmity?” We note that the exhibit had across it the words, 
‘not taken Jul. 3—1930," as the first policy written was canceled. 

The new Oxford Dictionary gives, as one definition of infirmity: “Physical 
weakness, debility, frailty, feebleness of body, resulting from some constitutional 
defect, disease, or (now mostly) old age,” and another definition is: “Weakness 
or want of strength; lack of power to do something; inability.” 

The word “infirmity” 1s also defined in the first syllabus in Black v. Travelers’ 
Ins. Co. (C. C. A.) 121 F. 732, 61 L. R. A. 500, as: “A bodily infirmity is some- 
thing that materially impairs the bodily powers, and to constitute a breach of a 
warranty against the existence of it there must be something that amounts to 
an actual inroad on the physical health or condition.” 

Now, the insurance company claims that these scars, constituting a concealed 
infirmty, contributed to this plaintiff's injury. What are the facts? 

Plaintiff testified that he had lived at Dawson Springs, Kentucky, since 
March, 1928; had practiced general medicine and surgery for 12 years. That 
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on March 7, 1931, the date of the accident, he was attending to his usual practice; 
that his family was out at a card party. His brother had been visiting him 
irom Omaha for two weeks. Then he testifies generally, condensing his state- 
ments as follows: When we came home from the card party I had one or two 
calls to make. I started out about 11:30. My brother was with me. He is 34 
vears old. I started to see a sick lady residing about five miles in the country. 
It was raining very hard. I was driving a Chevrolet. After taking care of the 
patient we started back to town. My brother drove on the way back. It was 
still raining very hard. The roads were filled with water, and disagreeable. 
The road was hard in the center, soft on the edges. There was a curved road, 
lined with willows, and a fill about 30 feet high leading to a bridge. Visibility 
was very poor. I could see nothing on my side. My brother could see, because 
the windshield wiper was going on his side. I felt that we were in soft dirt and 
were going over the bank, so I started to make a jump. I got my feet out of 
the door. I do not know what happened, but we turned over, and I presume the 
door shut on my feet. I was stunned or unconscious. I reached down and got 
a spurt of blood on my hand, and realized that an artery had been broken. I 
grabbed hold of it to keep from bleeding to death, which would have occurred 
in ten minutes. It was very dark. I called to my brother. I told him to get 
i strip of a rubber tube in the car and help me tie it around my leg. The car 
vas upset, everything stirred around, and it took him some time to find the 
tube. I was out on the ground at the bottom of the 30-foot embankment. I 
ihen knew I had both legs broken and was bleeding badly from both legs. He 
helped put the tourniquet on and we tied it as tight as we could, and I then 
sent him home, about a mile and a half, after he had carried me up on this 
embankment. It was very dark, and about a quarter to one. My brother went 
and got my wife and brought her out in a car. I was sitting there in the rain, 
with both legs broken, and in severe pain. One car went by. I tried to flag it, but 
they would not stop. My wife and brother came back with a car, and, stopping 
at home, called a doctor, who gave me first aid, and then I was taken right on to 
the hospital at Hopkinsville. Both of my legs were broken; that is, the two 
bones between the ankle and the knee, the tibia and fibula, were both broken in 
the right leg, and one in the left leg. It was 47 miles to Hopkinsville. We 
arrived there about 3 or 4 o'clock in the morning. I was about unconscious, 
and was delirious most of the way down from the loss of blood. I remained in, 
the hospital about six weeks. On March 30 they amputated my left leg, and 
I am now wearing an artificial foot and limb. The leg was taken off at the 
wer one-third. It is a 9%-inch stump below the knee. My wife notified the 
defendant insurance company of the accident. On March 19, 1931, they mailed 
blanks for proof of loss. 

Defendant relies upon the case of Morrissey v. Travelers’ Protective Ass’n, 
122 Neb. 329, 240 N. W. 307. In that case the question was asked, “Is your 
eyesight impaired?” A member of the association was seeking his application, 
and such member knew that he had a cataract on his left eye, and he told the 
member seeking the application, and asked what the answer should be, and 
the agent member of the association said, “Since you can see all right, the 
answer should be ‘no.’” About a month after the issuance of the policy, the 
plaintiff met with an accident when, in getting out of an automobile at Tecumseh 
late in the evening, he hit the back of the seat with the lens over his right eve, 
part of the broken lens injuring the eye, and requiring its removal. In that 
case, the fact concealed and misrepresented was the main contributing cause 
to the accident. In this case a small spot of scar tissue on the ankle was not, 
and could not be a contributing cause to getting his legs caught in the door 
when the car was falling over an embankment, and having them broken off, 
and the two cases are not parallel. 

The defendant company, in refusing payment of the claim, stated two grounds 
in their letter of June 5, 1931, for not paying: First, that he had surrendered 
a policy after the company had paid large amounts for his burns; and, next, 
that he was suffering an infirmity as a result of said burns. They cannot, after 
litigation has begun, “mend their hold” and now rely upon his rejection by other 
companies. Yates v. New England Mutual Life Ins. Co. 117 Neb. 265, 220 
N. W. 285: Continental Ins. Co. v. Waugh, 60 Neb. 348, 83 N. W. 81. 

In the case of Mutual Life Ins. Co. v. Dodge (C. C. A.) 11 F.(2d) 486, 
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59 A. L. R. 1290, a wife sought to collect a double indemnity of $10,000 attached 
to a life insurance policy, which provided that the accident insurance was not 
payable if death resulted from bodily infirmity. The death was caused by 
paralysis of the respiratory center, caused by the administration of novocaine 
preliminary to an operation for the removal of tonsils. Medical experts testified 
that the deceased had an idiosyncrasy, or hypersusceptibility, to novocaine, and 
the insurance company contended that this exceedingly rare condition was 
bodily infirmity, but the court refused to accept this contention. 

+ Couch, Cyclopedia of Insurance Law, § 885f, says: “The test ordinarily js 
as to whether or not a particular injury was serious, and such as tended per- 
manently to impair the applicant’s health or adversely affect his normal span 
of life, it being quite generally held that injuries which do not so result are 
not material to the risk. * * * So, a gunshot wound in the back of the head 
which does not affect insured’s general health, which is uniformly good, does 
not falsify a warranty by him that he had never had any bodily or mental 
infirmity.” See, also, Black v. Travelers’ Ins. Co., supra; Grangers’ Life Ins. 
Co. vy. Brown, 57 Miss. 308, 34 Am. Rep. 446; Transylvania Casualty Ins. Co. v. 
Paritz, 184 Ky. 807, 213 S. W. i195. 

In Royal Neighbors of America v. Wallace, 73 Neb. 409, 102 N. W. 1020, 
this court held that an incorrect or untrue answer in an application for insurance, 
in reference to matters of opinion or judgment, will not void the policy, if 
made in good faith, and without intention to deceive, and, in our opinion, the 
burden is upon an insurer to show, by clear, cogent, and convincing proof, that 
insured’s representations in his application were false. Equitable Life Assurance 
Society v. Dunn (C. C. A.) 61 F.(2d) 450. 

In our opinion, the statement relating to an infirmity was not a false repre- 
sentation which defeated a recovery. In fact, the evidence is convincing that 
insured was without infirmity, and that the scar tissue at his ankles gave him 
no trouble and did not affect his manner of life, nor did it contribute in any 
way to the fracture of his legs, or the amputation necessitated by the fracture 

There being no prejudicial error in the record, the judgment of the trial 
court is affirmed, and an attorney’s fee of $200 allowed in this court. 

Affirmed. 


a 


WOMACK v. FEDERAL LIFE INS. CO. No. 408. 
Supreme Court of North Carolina. May 2, 1934. 
174 Southeastern Reporter 313. 
1. INSURANCE. ; 

Where insured’s duties as warehouse superintendent included instruction con- 
cerning use of machinery and ripsaw when accident policy with diminished liability 
clause for injuries in more hazardous employment was issued, and, after discharge, 
insured lost hand while temporarily using unguarded circular saw, insurer was li- 
able for undiminished amount for loss of hand. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

3. INSURANCE. 

Diminished liability clause in accident policy for injuries in more hazardous 
employment applies to a changed occupation of more hazardous kind, and not to 
mere temporary acts generally performed by persons in other occupations after 
loss of insured’s position. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

4. INSURANCE. 

Diminished liability clause in accident policy must be construed most favor- 
ably to assured, since it is in the nature of a forfeiture, which is not favored in 
the law. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

Appeal from Superior Court, Mecklenburg County; Sink, Judge. 

Action by Henry O. Womack against the Federal Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

No error. 

Civil action to recover on a policy of accident insurance. 

Liability is admitted, but the amount is contested over the following provision 
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in the suit policy: “This policy includes the endorsements and attached papers, if 
any, and contains the entire contract of insurance except as it may be modified by 
the Company’s classification of risks and premium rates in the event that the in- 
sured is injured after having changed his occupation to one classified by the Com- 
pany as more hazardous than that stated in the policy or while he is doing any act 
or thing pertaining to any Figg ese so classified except ordinary duties seous his 
residence or while engaged in recreation, in which event the Company will pay 
only such portion of the ‘eslneiadiieg provided in the policy as the premium paid 
would have purchased at the rate but within the limit so fixed by the Company 
for such more hazardous occupation.” 

The application upon which the policy was issued contains the following ques- 
tions and answers: “3. What is your occupation? Superintend. of warehouse, not 
foreman. 4. What are the duties of your occupation? Office and superintending 
duties only.” 

The plaintiff was employed at the Grinnell Company, dealers in sprinkler sys- 
tems, and it was a part of his duties to instruct the workmen in the use of the ma- 
chinery, including the operation of a ripsaw, etc., and, in emergencies, to run the 
machinery in the shop. 

In July, 1932, the plaintiff was relieved of his duties with the Grinnell Com- 
pany due to poor business conditions. He joined the army of the unemployed and 
retired to his home near Charlotte. On October 5, 1932, plaintiff went to the Grin- 
nell plant to saw some posts into stakes to use in staking dewberries on his place. 
\Vhile so using the circular saw, his foot slipped on a round piece of pipe and he 
fell against the saw and cut off his left hand nearly halfway to the elbow. 

Plaintiff contends that, under the terms of the policy, he is entitled to recover 
$2,250, the amount provided for the loss of one hand, plus $75 surgical fee. 

It is the contention of the defendant that the plaintiff had changed his occupa- 
tion from that which he held when the policy was issued, “Superintendent,” and 
was engaged in an act or thing pertaining to an occupation, “Sawyer, not using 
automatic guard,” classified as six times more hazardous when he was injured; 
and that the maximum liability under the policy is $375. Judgment was tendered 
for this amount. 

Upon the issues thus joined and raised by the pleadings, the jury returned a 
verdict in favor of the plaintiff’s contention. From the judgment entered thereon, 
the defendant appeals, assigning errors. 

J. Laurence Jones and J. L. Delaney, both of Charlotte, for appellant. 

Taliaferro & Clarkson, of Charlotte, for appellee. 

Stacy, Chief Justice. 

2| The evidence shows, and the jury found, that plaintiff was engaged in 
no more hazardous undertaking at the time of his injury than was imposed by his 
duties as superintendent when the policy was issued. Hoffman v. Standard Life & 
\ce. Co., 127 N. C. 337, 37 S. E. 466. In the face of this showing and finding, it 
would seem that plaintiff is entitled to recover the full amount provided for the 
loss of a hand, as stipulated in the policy, and not according to the schedule of 
diminished liability. Smith v. Ins. Co., 179 N. C. 489, 102 S. E. 887. There was 
no change to a more hazardous occupation as contemplated by the clause in ques- 
tion. Indeed, in no legitimate sense could it be said that plaintiff was pursuing 
the occupation of a “Sawyer not using automatic guard” at the time of his injury. 
Simmons v. Travelers’ Acc. Ass’n, 79 Neb. 20, 112 N. W. 365. 

It is contended, however, that, at the time of the accident, plaintiff was doing 
an act or thing pertaining to the more hazardous occupation of sawyer, which au- 
tomatically reduced the indemnity under the policy. Non constat that the same 
act or thing might not have been done by the plaintiff as superintendent, the po- 
sition he held when the policy was issued. 

It appears, then, that as superintendent of the Grinnell plant, plaintiff might 
have been engaged in the same act which produced his injury without diminishing 
the liability under the policy. Hence, it is just as reasonable to say that at the 
time of plaintiff’ s injury he was engaged in an act or thing pertaining to the occu- 
pation of superintendent, as it is to refer it to the more hazardous occupation of 
sawyer. The evidence supports the verdict, and we are bound by the jury’s finding. 

[3] The provision with respect to diminished liability has reference to a 
changed occupation, classed as more hazardous than the one stated in the policy, 
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and not to mere temporary acts generally performed by those in other occupations, 
where there has in fact been no change to a more hazardous occupation, but only 
a loss of assured’s position. Redmond vy. Ins. Co., 96 Neb. 744, 148 N. W. 913; 
Thorne v. Casualty Co., 106 Me. 76 A. 1106; Miller v. Ins. Co., 168 Mo. App. 
330, 153 S. W. 1080. 

[4] The clause in question, being one in the nature of a forfeiture of a por- 
tion of the benefits provided for in the policy, will be construed favorably to the 
assured. Smith v. Ins. Co., 175 N. C. 314, 95 S. E. 562; Cottingham v. Ins. Co. 
168 N. C. 259, 84 S. E. 274, L. R. A. 1915D, 344, Ann. Cas. 1917B, 1237: Gazzam 
v. Ins. Co., 155 N. C. 330, 71 S. E. 434, Ann. Cas. 1912C, 362. The courts look 
with disfavor upon forfeitures. Johnson vy. Ins. Co., 172 N. C. 142, 90 S. E. 124. 

The plaintiff had not changed his occupation to a more hazardous one. He was 
unemployed at the time and had temporarily returned to do an act or thing which 
might have pertained to his original occupation. This did not increase the hazard 
against which the defendant’s policy was intended to protect him. 

The verdict and judgment will be upheld. 

No error. 


MORGAN vy. TRAVELERS’ INS. CO. (two cases). No. 13830. 
Supreme Court of South Carolina. April 14, 1934. 
174 Southeastern Reporter 235. 
INSURANCE. 

Evidence of insureds’ total disability at time of cancellation of certificates 
under group health and accident policy where they continued to do their custom- 
ary work in mill held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Laurens County; W. H. | 
ball, Judge. 

Suits by Carrie Lee Morgan and by Will Morgan against the Travelers’ 
Insurance Company. From judgments for defendant, plaintiffs appeal. 

Athirmed. 

Huff & Huff and R. E. Babb, all of Laurens, for appellants. 

Grier, Park, McDonald & Todd, of Greenwood, for respondent. 

W. C. Coruran, Acting Associate Justice. 

In the trial of the two cases involved in this appeal, the circuit judge directed 
the jury to write the verdicts for the defendant in each case. This being done 
and judgments upon the verdicts being duly entered, the plaintiff has appealed to 
this court from the judgments. 

There is only one exception, and it charges error on the part of the circuit 
judge in directing verdicts for the defendant. It is claimed by the appellant that 
there was sufficient proof to go to the jury upon the question of total disability 
of the plaintiff and her husband during the effective life of the policy. A careful 
examination of the testimony and a somewhat detailed statement of the facts as 
proven will be necessary in order that a right conclusion be reached in this 
opinion. 

In the beginning we may say that the definition of “total disability” as so 
often pronounced by this court is hereby again adopted and will be adhered to 
strictly in this opinion. 

On June 2, 1932, two suits were brought in the court of common pleas for 
Iaurens county against the defendant, the one by Carrie Lee Morgan and the 
other by Will Morgan, both suits claiming disability benefits under a group policy 
issued hy the defendant as evidenced by certificates held by each. The group 
policy was taken out by Ware Shoals Manufacturing Company. Before either suit 
was brought to trial, Will Morgan died, and the complaint brought by him was 
amended; his wife, Carrie Lee Morgan, the beneficiary, being substituted as 
plaintiff. The cause of action was not changed, the substituted plaintiff claiming 
disability benefits and not death benefits. At the October, 1932, term of the court 
the cases were tried, with the result before mentioned. 

Carrie Lee Morgan and Will Morgan, husband and wife, were employed by 
Ware Shoals Manufacturing Company in 1930, and under a policy of group 
insurance certificates were issued to the former on March 11, 1930, and to the 
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latter on March 10, 1930. Carrie Lee Morgan claims to have been totally disabled 
n August, 1930, but no claim was made for said disability and no proofs of same 
submitted until March 1, 1932. The policy expired in August, 1930. The claim of 
Will Morgan was that he was also totally disabled in August, 1930, while the 
olicy was of force, but his claim for benefits thereunder and his proofs of dis- 
ability were not filed until March 1, 1932. 

During July of 1930 many employees of the Ware Shoals Mill were deprived 
of their accustomed work and owing to the prevalent depression night work was 
suspended. In order that some work might be given to all, the overseer spread 
ut the work as much as possible for the benefit of those who had heen emploved 
to work at night, the Morgans being in this number, and the Morgans worked 
‘rom time to time during the remainder of July and a part of August. While 
working regularly the overseer says that they both anit average “time” and that 
neither complained of any disability whatsoever. 

Ahout the first of September, 1930, the family, consisting of Mr. and Mrs. 
Morgan, their son and daughter, moved to Clinton, S. C., of their own accord 
and secured work in the mill at that place. The policy of insurance was then 
canceled, not only for the reason that no further premiums were paid, but also 
because the Morgans were no longer employees of Ware Shoals Manufacturing 
Company, as provided in the policy. The move to Clinton was made for the rea- 
sons that regular work could be obtained there and house rent was cheaper. At 
Ware Shoals Mrs. Morgan kept house for the family and worked in the mil! as 

“quarter hand,” taking the place of regular employees when they were out for 
the noon hour. In this way she worked only two or three hours each day. Mr. 
Morgan, apparently, worked regularly while at Ware Shoals until the night work 
vas discontinued. 

At Clinton the entire family was employed; the father, son, and daughter 
vorking regularly, and the mother again working as a “quarter hand.” The pay 
‘oll record for Mr. Morgan shows that his work began in Clinton in September, 
1930, and that his first week of work ended on September 20th. For that week 
he worked five days: for the week ending September 27th he worked five days; 
nd so on, missing a day now and then until July 13, 1932. He dropped dead on 
luly 29, 1932. 

Mrs. Morgan worked more hours at Clinton per week than she did at Ware 
Shoals. The record shows that she worked from February, 1931, through July, 
ast, and also through the remaining months of 1931. She also worked in Tanu- 

. March, May, and June of 1932. . 


Testiasong by physicians was offered by the plaintiff to show the physical 
ondition of both of the Morgans. It appears from their t testimony, using plain 
words rather than technical terms, that they had suffered from defective heart 
ction and diseased kidneys, the high blood pressure of both being but the evi- 
lence of more serious complications. However, these examinations were made long 
atter the policy had lapsed under which tke claim was made. 


_ In addition to this testimony of the physicians, the plaintiff testified that while 
they lived at Ware Shoals she and her husband were examined by a Dr. William- 
‘on and that this doctor said they both had high blood pressure and heart trouble 
nd he advised her to stop work. The policy was then in force. 


The policy provided: “If any Employee shall furnish the Company with due 
proof that while insured under this policy and before having attained the age of 
uxty, he has become wholly disabled by bodily injuries or disease, and will be 
permanently, continuously and wholly prevented thereby for life from engaging 
l any occupation or employment for wage or profit, the Company will waive 
iurther payment of premium as to such employee and pay in full settlement of 
ll obligations to him under this policy the amount of insurance in force here- 
under upon his life at the time of the receipt of due proofs of such disability.” 

i. is an insurmountable difficulty to the progress of the appellant in this 

It is the case of Hickman v. Insurance Co., 166 S. C. 316, 164 S. E. 878, 
a) We will discuss this case briefly as applicable to the facts of the case now 
under consideration. 

There is a marked similarity in the facts of the present case and the facts of 
he Hickman Case and the principle of law is identical. In both cases a physician 
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was of the expressed opinion that a disability existed; in both cases the plaintiff 
continued to do customary work after the total disability was supposed to exist; 
ir both cases the policy lapsed for nonpayment of premiums. A recovery was 
denied in the Hickman Case, the court saying: “While it appeared that plaintiff 
was seriously afflicted, there was no evidence upon which the jury could have 
predicated a finding that she was ‘totally disabled,’ under the court’s construction 
of that term as used in a policy of this kind, before or at the time of the can- 
cellation of her insurance.” 

As the present case appears to come directly under the principle announced 
in the Hickman Case, it follows that the judgment of the circuit court must be 
sustained. 

Judgment affirmed. 

Blease, C. J., and Stabler, Carter, and Bonham, JJ., concur. 


CRIGGER v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N 
Court of Appeals of Tennessee, Western Section. Aug. 15, 1933 
Certiorari Denied By Supreme Court Jan. 24, 1934. 
69 Southwestern Reporter (2d) 907. 
5. INSURANCE. 


In suit to set aside release of insurer’s liability for accident benefits under in- 
surance policy, evidence held to support verdict, concurred in by trial judge, find- 
ing that release was not procured by false and fraudulent representations 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Chancery Court, Shelby County: D. W. De Haven, Chanceilor 

Suit by J. W. Crigger against the Mutual Benefit Health & Accident Associa- 
tion. From a decree dismissing the bill, the complainant appeals. 

Decree affirmed. 

Bates, Shea & Frazer, of Memphis, for appellant. 

Armstrong, McCadden & Allen and E. W. Braden, all of Memphis, for appellee 

SENTER, Judge. 

The original bill filed in this cause seeks to have a written release executed by 
the complainant to the defendant canceled and set aside and a recovery on a policy 
of insurance issued by the defendant for accident benefit payments, alleged to be 
due and owing to the complainant by the defendant. 

There was a jury and issues of fact submitted to the jury, and a decree hy 
the chancellor on the jury verdict in favor of the defendant, and the bill dismissed 
at the cost of complainant. A motion for a new trial by complainant was over- 
ruled. From the action of the chancellor in overruling the motion for a new trial 
and in dismissing the bill, complainant has appealed to this court and has assigned 
errors. 

The bill alleged in substance that prior to the 3d day of April, 1931, he pur- 
chased and had delivered to him by defendant the policy of insurance sued on, 
whereby the defendant contracted to insure complainant against loss of life, limb, 
sight, or time resulting directly and independently of all other causes from hodily 
injuries sustained through purely accidental means; that the defendant, in case of 
such accidental injury, contracted to pay to complainant a monthly indemnity of 
$100 per month, if complainant should be wholly and continuously disabled for 
one day or more, from said bodily injuries sustained through purely accidental 
means, said indemnity payments to continue so long as complainant lives and suf- 
fers total loss of time; that the defendant further contracted, in the event of per- 
manent total disability of the complainant, due to bodily injuries, or sickness 
covered hy the policy, that there would be no further premiums payable by the 
complainant, but that the complainant would draw benefits as above provided 
The bill then refers to certain provisions in the policy with reference to written 
notice of injury; affirmative proof of loss to be furnished in case of claims for 
loss of time for disability, and the issuance of the policy for the consideration 
of the premium mentioned. 

The bill further alleges that complainant was not in possession of the policy 
of insurance sued on, and by reason thereof could not give the exact language o! 
the policy, and demands that the defendant produce said policy and have the 
same at the hearing of the cause, but that the averments contained in the bill sub- 
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stantially set forth the terms and provisions of the policy contract; and that com- 
plainant had complied with all the essential provisions, and is therefore entitled 
to the indemnities and other benefits set out in the contract of insurance. 


The bill alleges that while complainant was engaged in the occupation of an 
automobile mechanic, he suffered and sustained serious bodily injuries on April 
3, 1931, purely through accidental means, which had caused him to suffer per- 
manent and total disability since the date of said injury; that the said policy was 
in full force and effect at the time he received the injuries as the result of said 
accident; that he made the proofs and gave the notice to the defendant as required 
by the terms of the policy, and that the defendant paid to complainant the sum of 
$100 covering one month’s indemnity or benefits, and represented the payment was 
for the first month of his disability. 

The bill further alleges that, after said first payment of $100 had been paid, 
and after repeated demands had been made by him upon the defendant for the 
further monthly payments provided for under the contract, the defendant, its 
agents and servants, advised the complainant, who was then and has been since 
\pril 3, 1931, totally disabled, sick, and infirm, that by accepting the defendant’s 
said check for $100 he had receipted the defendant for any and all claims which 
the complainant might have against the defendant, and that by receiving and 
cashing said check the complainant had released the defendant from any and ail 
liability under its said policy; that, while making such claim that the defendant 
was no longer liable to complainant. the defendant advised the complainant that 
as a gratuity occasioned by the fact that he had been a policyholder for several 
years and was disabled, and to show that the defendant “was doing him right,” 
the defendant would pay him the sum of $500. The bill further alleges that, re- 
lying on the aforesaid statement of the defendant that he had released it from 
any and all liability as a result of the said accident, by receiving and cashing said 
$100 check, and believing said statements as to said purported release to be true, 
the complainant received from defendant the sum of $500, executed a purported 
release, and delivered his said policy to the defendant. The bill further alleges 


that, at the time of the receipt of said $500 and the delivery of said policy of in- 
surance, and the execution of said purported release, all of which took place about 

———day of November, 1931, the defendant was liable to complainant in a 
sum of excess of said $500 received by him, in fact heing liable to the complainant 


m the 


amount of approximately $600 after giving the defendant credit for the 
said $100 monthly indemnity previously paid. The bill alleges that said repre- 
sentations which induced him to execute said purported release and deliver the 
said policy te the defendant were false, untrue, and fraudulent. and that said pur- 
ported release, and said delivery of said policy were induced through chicanery 
and fraudulent representations, and that said purported release and the delivery of 
said policy were wholly without any consideration, and by reason thereof said 
purported release and the delivery of said policy, were void and of no force and 

t, and that the contract of insurance is now a valid and subsisting contract 
hetween the defendant and the complainant. The bill alleges that complainant is 
entitled to have the court declare null and void any purported release and the de- 
livery of said policy of insurance to the defendant, and to further have the court 
declare that said policy of insurance is a valid and subsisting contract between the 
complainant and the defendant, and that he is entitled to a decree against the de- 
fendant for monthly disability indemnities of $100 per month from April 3, 1931, 
for so long as he shall live and suffer total loss of time, and indemnities now ac- 
rued to be diminished by the payment of $600 heretofore made by the defendant 
to the complainant. 

lhe bill prays for a decree declaring null and void any purported release exe- 
‘uted hy the complainant and the delivery of said policy of insurance to the de- 
iendant, and that said policy be decreed to be a valid and subsisting contract be- 
tween the complainant and the defendant; that the complainant have a decree 
against the defendant for monthly indemnities which had accrued up to the 
hearing of the cause at the rate of $100 a month from April 3, 1931, the amount 
1 said decree to be reduced by said $600 previously paid by defendant to com- 
plainant; that the complainant have a further decree against defendant declaring 


that defendant is liable to complainant for monthly indemnities at the rate of 
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$100 per month so long as he shall live and suffer total loss of time, and that 
so long as complainant suffers and sustains a permanent total disability. 


The bill calls for a jury to try the issues tendered. 


The defendant answered the bill and admits the issuance of the policy of in- 
surance sued on, and whereby the defendant contracted to insure the complainant 
against the loss of life, limb, sight, or time resulting directly and independently of 
all other causes from bodily injuries sustained through purely accidental means, 
and against loss of time on account of disease contracted within the provisions 
and limitations of the policy. The answer admits that by the terms and 
provisions of the policy it contracted to pay the complainant a monthly indemnity 
of $100 a month if the complainant should be wholly and continuously disabled 
for one day or more from said bodily injuries sustained through purely acci- 
dental means, and said indemnity payments to continue so long as the complainant 
lives and suffers total loss of time. The answer admits that the defendant is in 
possession of the policy, and states that said policy was delivered by the com- 
plainant to the defendant for good and valuable consideration. The answer denies 
that complainant has complied with, and is within, the essential provisions and 
limitations of the policy of insurance sued on, and the defendant further denies 
that the complainant is entitled to receive any monthly or other benefits under 
said policy. 


The answer denies that the complainant, while engaged in his occupation 
or vocation of an automobile mechanic, suffered and sustained on Apri! 3, 1931, 
bodily injuries through purely accidental means which had caused the complainant 
to suffer a permanent and total disability continuously since said date. The 
answer admits that the policy was in full force and effect on the 3d day of April, 
1931, but denies that complainant since the 3d day of April, 1931, has been 
permanently disabled an? physically incapacitated from said bodily injuries sus- 
tained through purely accidental means, or that the complainant has been wholly 
and continuously disabled since said date to engage in any work, vocation, or 
occupation. The answer denies that the complainant within the period of tim 
required in said policy gave the written notice of the injury and furnished the 
proofs of loss as required by the policy; and denies that the defendant is liable 
to the complainant at the rate of $100 per month and that said liability is t 
continue so long as complainant lives and suffers total loss. The answer admits 
that if did pay to the complainant the sum of $100, but that by said payment it 
did not admit liability under said policy. It denies that, after the payment of 
the $100, its agents or servants advised the complainant that, by accepting the 
defendant’s said check for $100, he had receipted defendant for any and all 
claims which complainant might have against it, and that by receiving and cash- 
ing said check the complainant had released the defendant from any and al! 
liability under said policy. The answer denies that it had advised the com- 
plainant that, as a gratuity occasioned by the fact that he had been a_policy- 
holder for several years and was disabled, and to show that the defendant was 
doing right by him, the defendant would pay him the sum of $500. It admits 
that the defendant did pay to complainant the sum of $500, but denies that said 
payment of $500 was received by the complainant under any false or fraudulent 
representations, but alleges that said payment was received by the complainant 
in full settlement, accord, and satisfaction of any and all claims that complainant 
may have had against the defendant, and denies that at the time the complainant 
received said $500 and executed the release on the ——— day of November, 1931, 
defendant was liable to the complainant in a sum in excess of $500, or liable 
to the complainant in any sum whatsoever. The answer emphatically denies 
that any fraudulent representations were made to induce complainant to sig 
the release and accept the $500 and to surrender the policy. The answer alleges 
that the disabilities claimed by complainant did not result from the accident 
complained of, and denies that complainant was at the time of said settlement 
permanently disabled within the meaning of the policy, and alleges that there 
was a controversy between complainant and defendant on the question of liability, 
and that, with full knowledge of all the facts, complainant accepted the $500 
in full settlement and satisfaction of any and all claims which he had against 
the defendant as the result of said alleged injuries, and executed the written 
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release and surrendered the policy and cashed the $500 check, and sets out in 
detail the alleged facts under which said alleged settlement was made. 

The answer also states that the complainant had received said $500 and had 
gotten the full benefit thereof, and had retained the $100 and the $500 paid by 
defendant to complainant, and had not tendered or offered to repay the same. 

Certain amendments were made to the original bill unnecessary to notice. 

At the hearing of the cause, the following issues of fact were made up and 
submitted to the jury under instructions by the chancellor: 

“No. 1 (a) Did John W. Crigger on or about April 3, 1931, suffer an injury 
to his back resulting directly and independently of all other causes from purely 
accidental means, which wholly and continuously disabled him, and caused him 
to suffer the total loss of time for one day or more?” To this the jury answered, 
oN Si. 

“(b) If ‘Yes’ to issue a-l, state how long John W. Crigger was or has been 
so wholly and continuously disabled from said bodily injuries that -he suffered 
total loss of time.” To this the jury answered, “Yes, up to date.” 

“No. 2. Was any purported release executed by John W. Crigger in con- 
nection with the receipt and cashing of the check or draft for $100.00, induced 
by the statement of an agent of the defendant that the check for $100.00 covered 
indemnity for only a month.” To this issue the jury answered, “Yes.” 

“No. 3. If ‘Yes’ to issue No. 1, did John W. Crigger execute the purported 
release on the 30th day of October, 1931, and deliver his policy of insurance 
to the defendant, relying on material representations of fact by the defendant, 
which were false, untrue or fraudulent?” To this issue the jury answered, “No.” 

[1] By the first and second assignments of error it is contended by appellant 
that there is no evidence to support the verdict of the jury in their answer to 
issue No. 3; and no material evidence to support the verdict of the jury in the 
answer to issue No. 3. By the third and fourth assignments it is said that the 
verdict of the jury in answering issue No. 3 was against the weight of the evi- 
dence, and that the evidence preponderates against the verdict and finding by 
the jury in the answer to issue No. 3. This being a jury verdict concurred in 
by the trial judge, assignments 3 and 4 cannot be considered by this court under 
the well-settled rule that this court cannot weigh the evidence to determine the 
preponderance. 

By the fifth assignment it is said that the court erred in submitting to the 
jury issue No. 3, for the reason that all the proof shows that complainant, Crigger, 
executed the release dated October 30, 1931, relying on material representations 

f fact by defendant, which were false, untrue, and fraudulent. 

By the sixth assignment it is said that it was error of the court to overrule 

iplainant’s motion made at the conclusion of all the proof for a peremptory 
instruction in his favor as to said issue No. 3. By the seventh assignment it is 
urged that it was error of the court to sustain the answer of the jury to issue 
No. 3 and to approve the verdict of the jury as to that issue. By the eighth 
assignment it is said that the court erred in failing to enter a decree sustaining 
he bill of complainant upon all the proof in the cause as a matter of law, on 
the theory that the proof was undisputed that the complainant executed the 
purported release on October 30, 1931, and delivered his policy of insurance to 
the defendant relying on material representations of defendant, which were false, 
intrue, and fraudulent. By the ninth and tenth assignments of error it is con- 
tended that the court was in error in dismissing the original bill and in denying 
complainant’s motion for a new trial. The eleventh and final assignment com- 
plains that the court failed to charge the theory of the complainant on the question 
ot material representations of fact made by the defendant and which were false 
and untrue. 

We will not undertake to discuss and dispose of each of the assignments of 
error in the order filed. The record is comparatively small, but both appellant 
and appellee have filed very elaborate briefs. 

[t appears that the complainant received an injury on April 3, 1931, and 
soon thereafter made claim against the defendant for indemnity under the policy. 
The proof of loss furnished in support of the claim contained a statement by 
the physician that complainant would be totally disabled for one month. Upon 
this proof of loss being received, the defendant sent its check or draft to the 
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complainant for the sum of $100. This covered one month's disability indemnity 
under the policy. The drait recited that it was in full settlement of all claims 
for disability on account of the injury sustained. The draft did not reach com- 
plainant until about ten or eleven days after the first thirty days had expired, 
and was delivered to the complainant by an agent of the defendant. The com. 
plainant testified that he hesitated to accept the check for $100, but, upon being 
assured by the agent that it was only intended to cover one month, he 
accept the check and cashed the same. It also appears that, subsequent 
the cashing of the check, the defendant denied liability for any further addi- 
tional sums under the policy, and, after some correspondence, a representative 
of the defendant, after first making investigation with reference to the nature 
and extent of the injuries to complainant, and after discussing with the physician, 
called on the complainant with the view of adjusting or settling the claim for 
additional indemnity or benefits. There is some conflict in the evidence as to 
what occurred between complainant and the representative of the defendant 
The complainant testified in substance that the agent of the defendant claimed 
to him that the check or draft which he had received and collected for $100 
contained a written release of any further liability to complainant, but he 
wanted to treat him fairly and generously, and proposed to give him $500; that 
he leit the draft for $500 with him, with instructions that, if he decided to accept 
it, he should attach the policy to the draft and indorse the draft, and that it 
would be paid; that after several days, and relying upon the representation made 
hy the agent of the defendant that the check for $100, which he had previously 
cashed contained a complete release, and relying upon that representation, he 
finally decided to cash the draft and to return the policy with the drait to the 
defendant. The agent of the defendant testified in substance that, after care- 
iully examining the hospital records and after consulting the surgeon in charge 
of complainant's case and getting the information from that source, he called 
on Mr. Crigger. This witness, Mr. Cronk, on this subject, testified as follows: 

“I then called upon Mr. Crigger, and pointed out to him that he had already 
released us from any liability for the injury occurring on April 3, and that 
we were not admitting that this disability was the result of that injury, and I 
then told him what the doctor had said about his prognosis and opinion, l 
that, rather than have a law suit, if there was any way possible to get togethe1 
on an amicable basis, I would be willing to do so, and we discussed the case 
pro and con, and finally arrived at a settlement upon the basis, relying solely 
upon the information furnished me by his own doctor as to the prognosis and 
duration of this condition. We arrived at a compromise adjustment of $500.00 
\ draft was issued in that amount at that time by me in my own writin 
ogether with the release. The release was signed in my presence and 
left with Mr. Crigger, with the understanding that if it was not acceptable, 
for any reason whatever he did not care to accept this draft, that all he had t 
do was not to cash the draft, but to give it back to me, and he could tear up 
the release or do anything he wanted to with it, and I ‘didn’t take the release 
back, and if it was acceptable to attach the policy to the draft and deposit it 
for payment at the bank, for otherwise it would not be honored at the home 
office.” 

This witness was further asked and answered: : 

©. When you left there did Mr. Crigger seem dissatisfied in any way: 

“A. Absolutely he was exceedingly well pleased.” 

This witness further testified: 

“Q. Mr. Cronk, have you related to us substantially all that 
between you and Mr. Crigger at the time this transaction was closed? 

“A. Yes, I think so, substantially. There might have been some detail 
that | have not mentioned, I can't recall anything of importance, however, 
Was just a general conversation regarding the merits and demerits of the clai 
that we were not admitting any liability whatever, and that, as an effort to c! 
the case out without litigation or any unpleasantness, that if it was possible 
reach a compromise satisfactory to both parties, that that was the soluti 
the case.” 

He was further asked and answered: 

“Q. Did you at any time in your negotiation with Mr. Crigger 
make or make any misrepresentation of fact to him? 
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“A. No, I just offered my opinion about what we thought of the case. I 
merely, in discussing this case, offered our opinion as to what we felt as. to 
liability or non-liability. * * *” 

[2, 3] It is well settled that a release or discharge, the execution of which is 
procured by false and fraudulent representations, is voidable or void, and may 
he set aside at the instance of the party defrauded. Rose y. Foutch, 4+ Tenn. 
App. 495; Fisher v. Probart, 5 Hayw. 75; Barnard y. Roane Iron Co., 85 Tenn. 
139, 2S. W. 21; Clement v. Ins. Co., 101 Tenn. 22, 46 S. W. 561, 42 L. R. A. 247, 
70 Am. St. Rep. 650: Shwab v. Walters, 147 Tenn. 639, 251 S. W. 42; Samuel v. 
King, 158 Tenn. 546, 14 S.W.(2d) 963. There is abundant authority to support 
the rule that a false representation as to one of several matters which is 
material and which enters into the consideration in procuring a settlement, and 
is one of the actuating inducements to procure an unfair settlement, is sufficient 

render the whole contract or release void. 13 C. J. 390, § 295; 12 R. C. L. 
358; Richardson y. Vick, 125 Tenn. 532, 145 S. W. 174, and cases cited. + 

It is also contended by appellant that one cannot escape the consequences 

fraudulent misrepresentations by showing that the party defrauded had an 
pportunity to make an inspection or investigation, or otherwise ascertain the 
iruth for himself. In support of this contention appellant cites the cases of 

tt v. Johnson, 5 Heisk. (52 Tenn.) 616; Shwab vy. Walters, 147 Tenn. 638, 

S. W. 42; Graves v. Haynes (Tex. Com. App.) 231 S. W. 383, 385; Vernson 

Baker, 124 Kan. 575, 261 P. 563, and Baker vy. Mathew, 137 Iowa, 410, 115 
N. W.. 35. 

It is further contended that a release or contract executed under a mistake 
i law is voidable and may be set aside if induced, or tainted, by imposition, 

isrepresentation, undue influence, or misplaced confidence. In support of this 
proposition numerous authorities are cited. 


[4, 5] It is upon the above proposition that appellant relies for a reversal 
by this court. Issue No. 3 is the only issue of fact submitted to the jury and 
the answer thereto that is made the subject of attack by appellant under the 
several assignments of error. Under the well-settled rule, if there is material 
evidence to support the verdict of the jury on any issue submitted to the jury, 
concurred in by the trial judge, the jury verdict will not be disturbed on appeal. 
There was a conflict in the evidence as to just what occurred between complain- 
nt and the agent of defendant at the time the $500 draft was delivered to com- 
plainant and the release signed by the complainant. It is the contention of 
appellant that the fact that he had previously signed a release upon the payment 
f the $100 was the actuating inducement to his acceptance of the subsequently 
tendered $500 draft, and the execution of the release signed by him at that time; 
and that said first release for $100 was admittedly fraudulently procured; it 
being further contended in this connection by appellant that the verdict of the 
jury in answering issue No. 2 is conclusive that said first receipt was obtained 
by fraudulent misrepresentations. Issue No. 2 was in the following words: | 

“Was any purported release executed by John W. Crigger in connection with 
the receipt and cashing of the check or dratt for $100.00 induced by the state- 
ment of an agent of the defendant that the check for $100.00 covered indemnity 
lor only one month?” 

rhis issue does not present the question to the jury that any fraud was 
resorted to by the defendant in inducing the complainant to accept the $100 
heck and to sign the release The jury simply found that the agent of the 
aetendant represented to the complainant that the check for $100 covered 
mdemnity for only one month. The physician who had signed the proof of loss 
Stated at the time he signed the statement in connection with the proof of injury 
T loss that the complainant would be totally disabled for one month. This was 
@ part of the proof of loss furnished by the complainant to the defendant, and 
the draft for $100 was promptly delivered to the complainant containing the 
Written release. It is very probable that the defendant in sending the draft for 
100 containing the release from further hability acted upon the mistaken 
‘ssumption, in construing the statement by the physician, that complainant’s 
total disability would only extend for one month. This was a clear mistake of 

: d a mutual misunderstanding, and, as a result, would not be binding 
e complainant. However, it appears from the evidence of Mr. Cronk, 
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that he discussed with the complainant the matter of the liability of defendant 
for any amount after having first investigated at the hospital and with the 
surgeon and doctor of complainant as to the nature and extent of the injuries 
sustained, and the facts pertaining thereto, and was unwilling to admit that the 
defendant was liable for any amount on account of the alleged injury, and that 
the settlement was proposed, and the complainant given ample opportunity to 
consider the settlement. As a fact, the complainant for reasons unexplained, 
kept the draft for about two weeks before he ultimately decided to accept it 
The jury found that there was no fraud or misrepresentation or any unfair 
conduct upon the part of the defendant in procuring the execution of the release 
by complainant. Nor do we think that this is a proper case for the application 
of the rule that a release executed by mutual mistake of fact or of law would 
vitiate the contract or release. 

In the present case there is no effort to show that the complainant enter- 
tained, an honest mistake of fact, mutually shared by the defendant, as to the 
nature and extent of his injuries. He was in full possession of all the facts, and 
fully understood and knew the nature of his injuries and the probable duration 
There is evidence in the record to warrant the conclusion that the defendant 
entertained serious doubts as to the disability of complainant, resulting from 
the alleged injuries received in the accident of April 3, or that the disability was 
caused solely by said injury and independent of all other causes. In this situatio: 
it was denying any liability, or rather not admitting any liability, but entered 
into the compromise settlement. 

We are of the opinion that there is material evidence to support the verdict 
of the jury in its answer to issue No. 3, and that there was no error in ovyerrul- 
ing complainant’s motion tor a new trial. 

Another serious question is made by appellee, and that is that in no event 
can complainant obtain the relief sought by his bill without first tendering the 
amount received by him in the settlement. Appellee, in support of its positior 
on that question, relies upon numerous authorities, including the Tennesse 
cases of Lane v. Dayton Coal & Iron Co., 101 Tenn. 581, 48 S. W. 1094, Mem- 
phis Street Railway Co. v. Giardino, 116 Tenn. 368, 92 S. W. 855, 8 Ann. Cas 
176; Glover v. L. & N. Railway Co., 163 Tenn. 86, 40 S.W.(2d) 1031. These 
cases were suits for unliauidated damages growing out of personal injuries 
Appellant contends that the rule does not apply to actions for liquidated dam- 
ages under a contract, and relies especially upon the case of Conrad y. Lite 
& Accident Ins. Co., 141 Tenn. 14, 206 S. W. 34, 35, wherein the court held that 
a tender of the amount previously paid was unnecessary under the facts of that 
case, stating: 

“The rule, however, is subject to some limitations and exceptions. It does 
not apply where the detendant admits that what was paid was justly due under 
the contract sued on.” 

We do not think that the Conrad Case goes to the point of holding that 
the general rule making a tender prerequisite to maintaining a suit to set aside 
and declare void a settlement wherein a sum of money is paid in settlement ot 
a demand, either liquidated or unliquidated, but only applies where the defend- 
ant admits that the amount paid by him was justly due under the contract 
sued on. 

In the present case, the defendant neither by its plea nor its action in 
refusing to pay the claim admitted that it was due any amount to complainant, 
but denied any liability on the claim. 

However, in the view we have taken of the case, it becomes unnecessary to 
decide this question, since we are of the opinion that the assignments of error 
must be overruled and the judgment of the lower court affirmed. 

It follows that all assignments of error are overruled, and the decree of the 
chancellor is affirmed. The appeal is in forma pauperis, and the cost of the 
appeal will be paid by appellant. 

Heiskell and Anderson, JJ., concur. 
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Harrison v. Provident Life & Accident Ins. Co. 


HARRISON v. PROVIDENT LIFE & ACCIDENT INS. CO 
Supreme Court of Tennessee. March 31, 1934. 
70 Southwestern Reporter (2d) 24. 
1. INSURANCE. 

Instruction that total disability did not mean state of absolute helplessness, 
but meant an inability to do substantially all material acts necessary to prosecu- 
tion of insured’s occupation as roadmaster in substantially his usual and custom- 
ary manner, held not error as eliminating distinction in accident policy between 
total disability and partial disability for which another measure of indemnity was 
stipulated. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. INSURANCE. 

Presence of partial disability clause in accident policy held not to require a 
more strict construction against insured of total disability clause, as to disability 
necessary for recovery, than would be the case in a policy containing total dis- 
ability clause alone. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Chancery Court, Shelby County; M. C. Ketchum, Chancellor. 

Suit by Benjamin F. Harrison against the Provident Life & Accident Insur- 
atice Company. Decree for complainant was affirmed by the Court of Appeals, 
and defendant brings certiorari. 

Athrmed. 

Bates, Shea & Frazer, of Memphis, for appellant. 

Ewing, King & King, of Memphis, for appellee. 

Swiccart, Justice. 

The complainant, Harrison, insured against total and partial disability result- 
ing from accidental injury, was paid the agreed monthly indemnity for total dis- 
ability by his insurer for a number of months. Payments were discontinued on a 
date after which the insurer considered the disability partial rather than total. 

In this action to enforce resumption of the monthly payments, the complainant 
was found by a jury to be totally disabled after said date as before, and the 
chancellor decreed for him accordingly. That decree was affirmed by the Court 
of Appeals, on the insurer’s appeal. 

[1] In support of its petition for certiorari, heretofore granted, the insurer 
here assigns as error only that the chancellor erred in his instructions to the jury 
defining the meaning and import of the phrase “total disability,” as used in the 
contract of insurance. 

The contract entitles the insured to indemnity, as for total disability, for 
“the period of total loss of time commencing on the date of the accident, during 
which such injury alone shall wholly and continuously disable and prevent the 
inured from performing any ,and every duty pertaining to his business or occu- 
pation.” 

Indemnity, at a smaller rate per month and for a limited time, is provided in 
the contract for disability preventing the insured “from performing work sub- 
stantially essential to the duties of his occupation.” This is referred to on the 
iets as the provision for “partial disability.” 

In his instructions to the jury, the chancellor defined the contract provision 
for total disability as follows: “This does not mean a state of absolute helpless- 
ness but means an inability to do substantially all of the material acts necessary 
to the prosecution of the insured’s business or occupation as roadmaster in 
substantially his usual and customary manner; or an inability to engage in any 
other business or occupation for wages or profit.” 


It is conceded by counsel for the insurer that this instruction is in strict 
accord with the definition of total disability made and approved by this court 
in Pacific Mutual Life Ins. Co. v. McCrary, 161 Tenn. 389, 32 S. W.(2d) 1052, 
but it is contended that there is no difference between total disability, when so 
defined, and the partial disability for which another measure of indemnity is 
stipulated in the contract, and that therefore the stipulation for partial indemnity 


imputes to the total indemnity provision a stricter and more limited definition 
tn ) © . : = 
than was given in the case cited. 
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The definition of total disability, for which the insurer here contends, was 
stated in a request for special instructions tendered to the chancellor and refused 
by him. The requested instruction denies total disability if the complainant “can 
perform one or more of the duties of his occupation.” 

We find ourselves unable to agree with the premise upon which the contention 
of the insurer is grounded. We think there is a substantial difference between 
ihe chancellor’s definition of total disability and the contract provision for partial 
disability. 

A disability might prevent the insured “from performing work substantially 
essential to the duties of his occupation,” the contract definition of partial dis- 
ability, without amounting to an inability to do “substantially all of the material 
acts” essential or necessary to the prosecution of his occupation. There is, in our 
opinion, a clear margin of difference between an inability to do “work substan- 
tially essential” and an inability to perform “substantially all” the material duties of 
an occupation. Inability to do any work substantially essential to complainant's 
occupation entitled him to the indemnity for partial disability, while the jury 
were told that he must show himself unable to do substantially all the duties of 
his occupation in order to be entitled to the indemnity for total disability. 

[2] Since the contract provision for partial disability has a meaning distinctly 
different from the definition judicially given to the provision for total disability, 
there seems to us to be no reasonable basis for the contention that the latter pro- 
vision in the contract in suit should not be construed and applied as in con- 
tracts which contain no provision for partial disability. Both provisions are 
thus given effect in accord with the contract of the parties. 

The point was expressly made and determined against the contention of the 
insurer in Fitzgerald v. Globe Indemnity Co. (California District Court of 
Appeals: hearing denied by the Supreme Court) 84 Cal. App. 689, 258 P. 458. 461, 
wherein the court said: “No logical reason appears, however, why the same rule 
should not be applied where the policy provides for both total and partial dis- 
ability in order to make the total disability clause ‘operative and to prevent 
a forfeiture’ of the indemnity provided by that clause. In either cases a literal 
interpretation of the total disability clause would defeat the very purpose of 
insurance against total disability, because it rarely happens that an insured 1s 
so completely disabled that he can transact no business duty whatever. The 
rule quoted has been applied in many cases where the policy in suit provided 
for both total and partial disability. [Citing cases. ]” 

Petitioner’s assignments of error are accordingly overruled, and the decree 
of the Court of Appeals affirmed. 

Chambliss, J., did not participate in the disposition of this case. 


METROPOLITAN LIFE INS. CO. v. HUMPHREY. 
Supreme Court of Tennessee. April 3, 1934. 
70 Southwestern Reporter (2d) 361. 


5. INSURANCE. 

In action on accident policy, mutual mistake of fact held not ground for 
etting aside settlement and release executed when all parties knew that sacroiliac 
pains caused insured’s disability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Error to Circuit Court, Hamilton County; L. D. Miller, Judge. 

\ction by Harold Humphrey against the Metropolitan Life Insurance Com- 
pany. A judgment for plaintiff was affirmed by the Court of Appeals, and 
defendant brings certiorari. 

Reversed, and suit dismissed. 

Thomas, Thomas & Folts, of Chattancoga, for plaintiff in error. 

Rankin, Frazier & Roberts, of Chattanooga, for defendant in error 

Cook, Justice. 

The Metropolitan Life Insurance Company, referred to as insurer, issued a 
policy insuring Harold Humphrey, referred to as the insured, against accident 
resulting in disability continuously and wholly disabling him from performing 
any kind of duty pertaining to the occupation in which he was engaged at 
the time of the accident. The policy provided for payment of weekly benefits 
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for the period of the disability. The insured was injured December 24, 1929, 
hy an automobile accident in Florida. Insurer paid the weekly benefits until 
December 18, 1930, when a settlement was made and a receipt and release exect- 
ted by the insured as follows: é 

“Received from the Metropolitan Life Insurance Company the sum ot 
3262.50 to me in hand paid, which I voluntarily accept as in full and final settle- 
ment of any and all claims under accident policy #459892-AH issued to me 
October 21, 1929, which I now have or might hereinafter have against the said 
company by reason of any loss or disability arising out of bodily injury sustained 
on or about December 24, 1929, or at any time prior to the present date, and in 
oor a of the amount so paid I for myself and my heirs, executors and 

enees, hereby forever release the said company from any and all further 
claim on account of any loss sustained or any disability heretofore sustained or 
which I may hereinafter sustain by reason of the injury aforesaid or any com- 
plic ation arising from it. I make this settlement of my own free will in con- 
sideration of receiving from said company a sum of money considerably in excess 
of any amount due me from said company at the date hereof. 

“H. M. Humphrey.” 

February 29, 1932, without referring to the settlement and release, the insured 
sued on the policy, alleging disability, and that the insurer had refused to pay 
the weekly benefits in arrears. The insurer pleaded accord and satisfaction 
rounded upon the receipt and release of December 18, 1930. By replication, the 
insured said that the disability existed and continued, that the release was not 
supported by a consideration and was executed by mutual mistake of fact. The 
insurer joined issue on the replication, and upon trial of the cause the jury found 
for the insured and that he was entitled to recover $25 a week from the date 
of the accident, December 24, 1929, until commencement of the suit February 29, 
1932, less $1,412.50, including the $262.50 tendered, which the jury found “plain- 
tif was entitled to.” Judgment was accordingly entered and on appeal affirmed 
by the Court of Appeals. The cause is here upon certiorari to the Court of 
Appeals. 

Through the assignments of error it is insisted that the Court of Appeals 
erred (1) in declaring that under section 10329 of the Code, there being no de- 
murrer to the declaration, the circuit court could retain jurisdiction and set aside 
the contract for mutual mistake of fact. 

(2) In refusing to sustain the insurer’s defense of laches. 

(3) In holding that the insured could avoid settlement for the alleged mutual 
mistake, not of a fact existent when the settlement was made, but a mistaken 
opinion predicated upon known facts as to the probable duration of the disability. 


(4) For refusing to reverse the judgment of the trial court upon the undis- 
puted facts showing that the insured made the settlement with the insurer with 
knowledge of existing facts. 

{1] The circuit court was without jurisdiction to relieve against mutual 
mistake of fact. The power to do that is intrusted to the courts of chancery. 
But under section 10329 of the Code, when a matter for equitable cognizance is 
intruded by a pleading, and in the absence of a demurrer to that pleading, proper 
practice is for the circuit judge to either order the case transferred to a court 
ol cancery or retain the case and try it according to the principles and practices 
of a court of chancery. Sewanee Mining Co. v. Best, 3 Head, 701; Hall v. 
Jacocks, 5 Heisk. 85; Morgan v. Layne, 165 Tenn. 513, 56 S. W.(2d) 161. 

_ It appears from the undisputed evidence that insured’s injury and the result- 
ing disability were known to the insured and his physician, Dr. Newell, when 
the settlement was made. It also appears from the undisputed proof that, con- 
trary to the expectations of all parties, the disability continued and that it existed 
at the time of the trial. The probable duration of the disability could not be 
known absolutely either to insured, his physician, nor to the insurer. However, 
Dr. Newell and the insured, it appears, believed at the time that, as a result of 
treatments which were being administered and which had afforded relief, the 
insured’s disability would be removed within a very short while. 

_ Dr. Newell testified that he attended the insured continuously after the 
injury, and did everything possible to relieve the pain which existed in the lower 
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region of the spine: and that on December 11, 1930, the insured was improved to 
such extent as to induce the belief that the damage done had been repaired and 
that he was in effect cured. Dr. Newell told representatives of the insurer 
that he felt quite encouraged over the status of the case. 

Under these circumstances, the insured and the insurer made the settlement 
and the insurer executed the release. There is no suggestion of fraud or unfair 
dealing on the part of any one. It was testified by Dr. Newell that the insured 
had no broken bones, no dislocated joints, and no visible trauma, and that the 
disability resulted from pains that radiated from the region of the sacroiliac, 
The insured testified that in the accident the handle put there to raise the car 
window struck him in the back and caused the injury. Such are the facts 
known to the parties when the settlement was made under the belief that the 
elusive sacroiliac disturbance was at last under control and would be definitely 
removed within a short while. 

{[2, 3] The doctrine of rescission for mistake of fact is an invasion of the 
rule that contracts voluntarily entered into are enforceable. But, when a mistake 
results from unconscious ignorance or forgetfulness of the existence or nonexist- 
ence of a fact, past or present, material to the contract, a court of equity will 
rescind. Pom. Eq. Jr. § 839; Kerr’s Fraud and Mistake, 432. But it will not 
release a party from the consequences of voluntary compromises or speculative 
contracts made with knowledge of the facts and which turn out differently from 
what was expected. 10 R. C. L. 302. 

[4, 5] Mutual mistake as to the nature or extent of injuries is considered 
ccod cause for avoidance of a settlement, but the mistake must relate to a past 
or present fact, not an opinion as to the result of the known fact. A mistaken 
guess or mistaken opinion as to how far into the future a disability from a 
known injury may extend would not justify a court in setting aside a settlement, 
as in this case where the insured and insurer, with knowledge of the facts and 
acting in good faith, rested the contract upon their opinion that the disability 
would end within the period covered by the sum paid in settlement of the policy. 
Where one assumes the chance, as insured did here, he is hound by the settlement. 
\labama & V. Ry. Co. v. Turnbull, 71 Miss. 1029, 16 So. 346; Dolgner v. Dayton 
Co., 182 Minn. 588, 235 N. W. 275: Chicago & N. W. R. Co. v. Wilcox (C. C. A.) 
i116 F. 913; Davis v. Higgins, 95 Okl. 32, 217 P. 193: Lawton v. Railway Co., 
91 S.-C. 332, 74.S. 8. 750: 

McIsaac v. McMurray, 77 N. H. 466, 93 A. 115, L. R. A. 1916B, 769, and 
the accompanying annotations are not in conflict with the rules stated and applied 
here. 

If the court should adopt and apply a rule contrary to that stated in the 
foregoing authorities and which we are constrained to apply to the facts of this 
case, no faith or security could ever adhere to the solemn acts of parties done 
‘in good faith and with knowledge of the facts. 

Reversed, and suit dismissed. 


AMERICAN NATIONAL CO, BRIGGS. No. 2536. 
Court of Civil ae a aces. Beaumont. 
April 19, 1934. 
Rehearing Denied April 25, 1934. 
70 Southwestern fast (2d) 491. 
INSURANCE. 

Under accident policy providing for payment of benefits in monthly install- 
ments, denial of liability under policy did not accelerate maturity of future install- 
ments, and insured could not recover for installments not matured. 

(For other cases, see Insurance, Dee. Dig. § 666.) 

2. INSURANCE. 

Omission to plead and prove that insured received weekly surgical attention 
provided for by accident policy, providing insurance would be paid on condition 
insured received such attention, did not preclude recovery, since such provisions 
are not conditions precedent to recovery, but are merely evidentiary. 


(For other cases, see Insurance, Dec. Dig. § 525.) 
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3. INSURANCE. 

That another insurance company had assumed insurer’s obligations on acci- 
dent policy did not relieve insurer of liability to insured, since insurer could 
not, without insured’s consent, substitute another insurer. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4, INSURANCE. 

Under accident policy providing for insurance for injury disabling insured 
from performing duties pertaining to any business or occupation, insured could 
not recover on showing only that injury would incapacitate him from performing 
duties of his occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 

If insured’s disability was partly due to syphilis, he could not recover under 
accident policy providing for insurance for injury sustained solely through external, 
violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

6. INSURANCE. 

Injuries sustained by insured when struck by logs while unloading sawlogs 
held “accidental” within policy providing for insurance for injury sustained 
through accidental means, so that court properly refused to define term “accidental 
injury.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 

\ppeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

\ction by Arthur Briggs against the American National Insurance Company 
and another. From a judgment for plaintiff against defendant named, defendant 
named appeals. 

Reversed and remanded. 

Sarnes & Barnes, of Beaumont, for appellant. 

\. L. Shaw and Jones & Linscome, all of Beaumont, for appellee. 

WaLkER, Chief Justice. 

\ppellee, Arthur Briggs, was born in 1890. While engaged in unloading 
sawlogs for his employer, Peavy-Moore Lumber Company, on the 24th day of 
March, 1930, he was struck by the logs and knocked a distance of about 15 feet, 
irom which he suffered serious bodily injuries. On the 17th day of February, 
1928, appellant, American National Insurance Company, issued to appellee its 
health and accident policy which was in full force and effect at the time he 
was injured. By this policy, for personal injuries, appellant was obligated to 
pay appellee: “In consideration of the statements in the application herefor, 
copy of which is endorsed hereon, and which is made a material part hereof, 
and the payment in advance of a Premium of $1.95 and a Policy fee of Two 
Dollars. Does hereby insure Arthur Briggs. Subject to all the conditions herein 
¢ontained and endorsed hereon, from 12:00 o’clock noon, standard time, of the 
day this contract is dated, until 12:00 o’clock noon, standard time, of the 15th 
day of March 1928, and for such further periods, stated in the renewal receipts 
as the payment of the premium specified in said application will maintain this 
policy and insurance in force, against death or disability resulting directly and 
exclusively of all other causes, from bodily imiury sustained solely through 
external violent and accidental means, said bodily injury being hereinafter referred 
to as such injury,’ and against death and disability from any bodily disease or 
illness as follows: 

“* * * (C) At the rate of Thirty Dollars per month, for the period during 
which such injury alone shall, from date of accident, wholly and continuously 
disable and prevent the Insured from performing any and every duty pertaining 
to any business or occupation, provided that during such period of total disability 
the Insured shall have received attention at least once in every seven (7) days 
trom a legally qualified surgeon—$30.00. 7 

“(D) Or, if such injury alone shall wholly and continuously, from date of 
accident, disable, and prevent the Insured from performing one or more important 
daily duties pertaining to any occupation, or in event of like disability, immediately 
following total loss of time, the Company will pay the Insured for the period 
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of such partial disability, not exceeding six consecutive months at one-half the 
rate specified in paragraph (c), provided that during such period of partial 
disability the Insured shall have received attention at least once in every seven 
(7) days from a legally qualified surgeon—$15.00.” : 

This suit was filed by appellee on this policy of insurance against appellant 
and Washington National Insurance Company of Chicago, IIl., on allegations 
that Washington National Insurance Company had assumed the insurer’s liability; 
that appellee had suffered permanent total disability as the result of the injuries 
above referred to; that he had given due notice to both defendants of his claim 
and demanded payment; that payment was refused by both defendants; that as a 
result of the refusal he had the right to, and therefore did, mature all payments 
to be made in the future under the terms of the policy; that he had a reasonable 
life expectancy of twenty years, making defendants due him the sum of $30 per 
month for 240 months: that because of their refusal he was entitled to, in 
addition to the principal sum of the policy, 12 per cent. damages and reasonable 
attorney's fees. The jury found that on the 24th day of March, 1930, appellee 
sustained ‘accidental personal injuries” resulting in his total and permanent 
disability by which he “will be wholly and continuously disabled and prevented 
from performing any and every duty pertaining to any business or occupation”: 
such disability was not the result of syphilis; appellant refused to pay appellee 
the monthly installments at the rate of $30 per month, as provided by the terms 
of the policy; appellee’s life expectancy was 6 years. 

On the 9th day of March, 1933, on the verdict of the jury, appellee was 
awarded judgment against appellant for $600, as the amount of matured install- 
ments, and that he should also “recover the further sum of $2,160.00 as antici- 
patory damages by reason of the repudiation and breach of said contract of 
insurance, with the sum of $331.20 as penalty for said breach, and the sum of 
$300.00 as attorney’s fees, amounting in the aggregate sum of $3,391.20." No 
proof was offered by appellee to sustain his allegations against Washington 
National Insurance Company, and, as no issue was submitted to the jury against 
that defendant, judgment was entered in its favor, against which there is no 
complaint on this appeal. 

{1] The court erred in refusing to strike from appellee’s petition his claim 
for “anticipatory” damages; that is, for the installments not matured on the 
date of trial. His cause of action in this suit was limited by the terms of the 
policy to the monthly payments of $30 which had matured at the date of the 
judgment. Where the conditions of an insurance policy are that its benefits 
are to be paid in monthly installments or on specified dates, maturing after 
the occurrence of the event insured against, the refusal to pay, that is, the denial 
of liability under the policy by the insurer, does not accelerate the maturity of 
future installments. A most satisfactory discussion of this proposition is found 
in Howard v. Benefit Ass’n, 239 Ky. 465, 39 S. W. (2d) 657, 81 A. L. R. 375, 
by the Court of Appeals of Kentucky. On identical facts, discussing this proposi- 
tion, in New York Life Insurance Co. v. English, 96 Tex. 268, 72 S. W. 38, 
our Supreme Court said: “A contract for the payment of money will not support 
an action until it becomes due and payable according to its terms. * * * We 
have not been able to find any precedent, nor any principle of law, which would 
permit suit upon the installments of this policy which had not matured because 
there had been a failure to pay the first.” This case by our Supreme Court was 
recognized as controlling authority by the Commission of Appeals in Pollack 
v. Pollack, 46 S. W.(2d) 292. 

Appellant was not entitled to an instructed verdict on the grounds that: (a) 
The “over-whelming preponderance of the evidence is so contrary to the finding 
that appellee is suffering incapacity because of an accidental injury that the ver- 
dict and judgment are manifestly wrong, then appellant is entitled to have its 
motion for an instructed verdict granted”; (b) the record showing by “the undis- 
puted evidence that appellee’s incapacity was not due to an injury alone, it was 
error on the part of the trial court to have refused to instruct the jury as 
requested in appellant’s motion for an instructed verdict.” The issues upon whicli 
these propositions are based were so clearly raised by the evidence that it would 
serve no useful purpose to bring forward the testimony in this opinion. 

(2] It clearly appears from the conditions of the policy copied above that 
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the payment of $30 per month was to be made on condition that appellee “received 
attention at least once in every seven (7) days from a legally qualified surgeon.” 
\ppellee failed to plead and prove that he received the surgical attention thus 
provided for. But this omission on his part did not entitle appellant to an 
instructed verdict. Provisions of this nature are not construed by our courts 
as conditions precedent to recovery by the claimant, but are construed as merely 
evidentiary in their effect upon the claimant’s cause of action. Inter-Ocean 
Casualty Co. v. Brown (Tex. Civ. App.) 31 S. W.(2d) 333-337; Federal Surety 
Co. v. Waite (Tex. Civ. App.) 297 S. W. 312; National Benev. Soc. v. Price 
(Tex. Civ. App.) 32 S. W.(2d) 683; American Fidelity & Casualty Co. v. Wil- 
liams et al. (Tex. Civ. App.) 34 S. W.(2d) 396; Southern Surety Co. v. Diercks 
(Tex. Civ. App.) 250 S. W. 755; Provident Ins. Co. v. Shull (Tex. Civ. App.) 
62 S. W.(2d) 1017, 1018. 

{3] Appellant is in error in its construction of appellee’s petition to the 
effect that liability was pleaded only against Washington National Insurance 
Company, and by the express allegations of the petition appellant was relieved of 
liability \ppellee’s pleadings were merely to the effect that appellant issued 
and delivered to him the policy and was still liable thereon, and that Washington 
National Insurance Company was liable by reason of its assumption of the policy. 
That Washington National Insurance Company had thus assumed the insurer’s 
obligations did not relieve appellant of liability to appellee; in Washington Life 
Insurance Co. v. Lovejoy (Tex. Civ. App.) 149 S. W. 398, it was held, quoting 
sixth syllabus: “It is not within the power of an insurer, against the consent of 
the insured, to substitute another insurer in the carrying out of its undertakings. 

[4] Again referring to clause C of the policy copied above, it appears that 
the $20 per month was to be paid only in the event the injury complained of 
should “wholly and continuously disable and prevent the insured from perform- 
ing any and every duty pertaining to any business or occupation.” The issue 
of appellee’s total disability was submitted by question No. 2, reading: “Do you 
find from the preponderance of the evidence that said accidental injuries to the 
plaintiff, if any, resulted in total disability of the plaintiff Arthur Briggs?” In 
connection with this question the court submitted the following definition of 
total disability: “In connection with the foregoing Question Two, you are 
Instructed that the phrase ‘total Disability’ means that disability preventing the 
plaintiff from performing substantially or a material extent, any and every part 
of husiness pertaining to his occupation, or such disability as ordinary care in 
preservation of his life and health would require him to desist from performance 
thereof.” Appellant duly excepted to this definition on the ground that it used 
the term “his occupation,” instead of the language of the policy copied above in 
italics, “any business or occupation.” The exception was well taken. In Metro- 
politan Life Insurance Co. v. Wann (Tex. Civ. App.) 28 S. W.(2d) 196, 199, 
the court said: 

“In Buckner v. Jefferson Standard Life Ins. Co., 172 N. C. 762, 90 S. E. 
897, it is said: ‘The authorities are practically unanimous that under the terms 
of this policy plaintiff cannot recover without showing a bodily injury that will 
incapacitate him, not only from following his usual avocation of fireman, but 
also from pursuing any other gainful occupation. The language is too plain, 
and the meaning too unmistakable, to permit an enlargement of the terms of 


the contract by construction. It is unfortunate for the plaintiff, but “it is so 
nominated in the bond.” ’ 


_ “In 4 Cooley’s Briefs, p. 3293, it is said: ‘The provision may limit total 
disability to the inability to carry on any and all kinds of business. Under such 
a clause the insured must be unable to perform, not only the duties of his usual 
occupation, but the duties of any other occupation.’ ” 

The definition given by the court appears to have been taken from Inter- 
Ocean Casualty Co. v. Brown (Tex. Civ. App.) 31 S. W.(2d) 333, 334. But 
that definition was submitted in the very language of the policy, which pro- 
vided indemnity against accidents, that “shall from date of the accident immedi- 
ately * * * prevent the insured from performing any and every duty pertaining 
to the insured’s business or occupation.” While in this policy the language was 
“trom performing any and every duty pertaining to any business or occupation.” 
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Clearly the language of this policy falls directly within the proposition announced 
by Joyce on Insurance, as quoted in the case just cited. 

[5] That appellee’s disability was the result of syphilis was not the only 
defense urged by appellant. If his disability was partly due to syphilis, then he 
could not recover under the conditions of the policy. This defect in the court's 
charge was challenged both by exception and by requested issues. Upon another 
trial all defenses raised by the evidence should be duly submitted. 

[6] On the peculiar facts of this case the court did not err in refusing to 
define the term “accidental injury.” That appellant’s injuries were “accidental” 
within the terms of the policy appears as a matter of law. 

[7] Appellee was a negro. The argument of his counsel to the jury to the 
effect that “it is common knowledge that 87 per cent. of all negroes are syphilitic, 
and that the insurance company, knowing this to be a fact, sold this policy and 
collected premiums, knowing that they would not pay unless this negro happened 
to be one of the 13%,” should not be repeated upon another trial. 

[8] It was not error for his counsel, in the presence of the jury, to make 
demand upon appellant’s counsel for the possession of certain reports, made to it 
by appellee’s physician oi his physical condition. 

For the errors discussed the judgment of the lower court is reversed, and 
the cause remanded for a _ new trial. 


BOSWORTH v. METROPOLITAN LIFE INS. CO. No. 7768. 
Supreme Court ot Appeals of West Virginia. March 6, 1934 
173. Southeastern Reporter 780. 
1. INSURANCE 

Permanent loss of 90 per cent. of vision constitutes “total and irrecoverable 
loss of sight” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

2, INSURANCE. 

Permanent loss of 90 per cent. of vision constitutes bodily injury or disease 
“permanently preventing insured from engaging in any occupation and _ per- 
forming any work for compensation” within disability clause of life policy 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE 

Insured’s disability resulting directly from inhaling poisonous chemical dust 
without design, intent, or expectation on his part weld result of “violent and 
accidental means” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Syllabus by the Court. 

1. A case in which the permanent loss by an insured of 90 per cent. of vision 
entitles him to benefits under an accident insurance policy insuring against 
total and irrecoverable loss of sight, and to benefits under a life policy con- 
taining a disability clause, indemnifying against disability resulting from bodily 
injury or disease permanently preventing him from engaging in any occupation 
and performing any work for compensation. 

2. Disability of an insured, resulting directly from inhaling poisonous 
chemical dust without design, intent, or expectation on his part, is covered by 
an accident insurance policy insuring against permanent disability due to violent 
and accidental means. 

Error to Circuit Court, Kanawha County. 

Action by Charles J. Bosworth against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Judgment modified and, as so modified, affirmed. 

3rown, Jackson & Knight and W. T. O'Farrell, all of Charleston, for plain- 
uff in error. 

J. Howard Hundley, of Charleston, for defendant in error. 

Litz, Judge. 

This is an action to recover benefits under two insurance policies of $1,000 
each. One is an accident policy. The other is a life policy containing a dis- 
ability clause applying to “bodily injury or disease.” To the judgment entered 





Bosworth v. Metropolitan Life Ins. Co. 


upon a verdict in favor of plaintiff for the full amount of the policies, defendant 
prosecutes error. 

- The accident policy stipulates that payment will be made to the assured 
jor the total and irrecoverable loss of sight of both eyes due to “violent and 
occidental means.” The life policy containing a disability clause provides for 
payment of benefits in monthly installments to the amount of $1,000 upon due 
proof by the assured to the insurer that “he has become so disabled, as a result 
i bodily injury, or disease, as to be prevented permanently from engaging in 
any occupation and performing any work for compensation.” 

From December, 1931, until the latter part of January, 1932, plaintiff, as an 
emplovee of the Rubber Service Laboratories Company in its plant at Nitro, 
Kanawha county, assisted in the partial preparation of a chemical known as 
“V-784," as follows: Certain materials daily were placed in large kettle and 
heated to a high temperature. After cooling (which caused the consistency to 
solidify into a hard mass), it was removed by chipping with a crowbar or chisel. 
[wice weekly the accumulation was treated with acid, washed, dried, and ground 
into powder. Plaintiff did not participate in the grinding stage of the process. 
He says that about the last of January, he experienced a failing of vision, but 
does not say whether he suffered pain or that his eyes became inflamed. He 
further testifies that he consulted a doctor, February 2d, “to see what was 
wrong” but fails to state what the doctor advised him. He had no further con- 
ection with the preparation of the product until June 16th and 17th, following 
aiter an improvement-of his eyes), when he ground a considerable quantity of 
the chemical, and dismantled and cleaned the mill he had been using. He states 
that on the 18th he was so blind he “could hardly tell daylight from dark.” 
Dr. S. H. Phillips, of Charleston, who examined him, first in August and numer- 
ous times thereafter, testified that plaintiff had suffered 90 per cent. loss of 
vision, due, in his opinion, to inhaling the dust from the chemical; and that 
because of atrophy of the optic nerves resulting therefrom, the impaired vision 
i plaintiff is permanent. It also appears from the testimony of Dr. Phillips 
and plaintiff that he is unable to distinguish objects. Plaintiff, not having 
worked after June 17, 1932, was in November of that year placed on a six-hour 
shift, at one-half his former wage, as watchman at the entrance of the chemical 
plant with the duty of admitting the workmen. The evidence for plaintiff tends 

show that the company gave him this employment, as a matter of charity, 
because of his long service and the needs of himself and family. 

The defense to the general disability policy is that plaintiff has not become 
so disabled “as to be prevented permanently from engaging in any occupation 
and performing any work for compensation or profit,” within the meaning of 
the policy. Two additional defenses are set up to the claim under the accident 
policy, as follows: (1) The disability did not result from accidental means; and 
2) the disability was caused by occupational disease. 

[1, 2] Is plaintiff so disabled as to be prevented permanently from engaging 
any occupation and pertorming any work for compensation or profit in con- 
templation of the policy? We have held that disability clauses are to be given 
a liberal construction in favor of liability; and that, accordingly, the assured is 
entitled to recover if he is unable to perform substantially all of the material 
acts necessary to the prosecution of his occupation, or other work as specified 
in the policy, in the customary and usual manner. Hetzel v. Ins. Co., 108 W. 
Va. 22, 150 S. E. 385; Cody v. Ins. Co., 111 W. Va. 518, 163 S. E. 4, 86 A. L. R. 
354; Hayes v. Ins. Co. (W. Va.) 171 S. E. 824; Molnor v. Ins. Co. (W. Va.) 171 
S. E. 894. “The rule prevailing in most jurisdictions is that the ‘total disability’ 
contemplated by an accident insurance policy does not mean, as its literal con- 
ae in ot ce — = absolute Reg)" which can result only 
iaculties he is ca sable of teaneanilan a a peed al hi Coakabee, 4 ae —— 
ae Fi P: a ig some part of his business, whatever it may 

1 gk apable of physical action. On the contrary, these courts, 
‘ving consideration to the object of the contract, hold that the ‘total disability’ 
contemplated by the agreement is inability to do substantially all of the material 
acts necessary to the prosecution of the insured’s business or occupation in 
substantially his customary and usual manner.” 14 R. C. L. 1315. The fact that 
the assured iuay be able to perform or is actually performing some unsubstan- 
tial acts or duties in his usual employment or other work will not preclude 
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recovery. 7 Couch on Insurance, 5771; Booth vy. United States Fidelity & Guar. 
anty Co., 130 A. 131, 3 N. J. Mise. 735; McCutchen y. Pacific Mutual Life Insur- 
ance Co., 153 S. C. 401, 151 S. E. 67; Monahan y. Order of Columbia Knights, 88 
Minn, 224, 92 N. W. 972; United States Casualty Co. v. Perryman, 203 Ala. 212 
82 So. 462. In Jones v. Connecticut General Life Insurance Company, 173 S. E, 
259, decided contemporaneously herewith, we have applied the rule by upholding 
a verdict in favor of the assured under a group insurance policy, for the benefit 
of employees of an industrial corporation, providing: “If any employee shall 
furnish the Company with due proof that he has become totally disabled by 
injuries, sickness or disease, and has been continuously prevented thereby from 
performing any and every duty pertaining to his occupation and presumably will 
curing his lifetime be prevented from pursuing any occupation for wages or 
profit, or if he has suffered the entire and irrecoverable loss of the sight of 
both eyes, or the loss of the use of both hands, or of both feet, or of one hand 
and one foot, he shall be deemed to be totally and permanently disabled. * * *” 
The assured in that case, a woman 49 years of age, uneducated, and accustomed 
to performing only manual labor, while operating a metal pressing machine, 
sustained an injury, necessitating amputation of the fingers of her right hand 
According to her testimony, she had thereby become incapacitated from pursuing 
her usual employment, which required the use of both hands, and from engaging 
in any other gainful occupation. 

[3] Is the cause of injury comprehended by the terms of the accident policy? 
“Death or injury by the inhalation of poisonous or irrespirable gases, without 
design, intent, or expectation on the part of the insured,—that is, through acci- 
dent—is by external, violent, and accidental means, since the gas is external, 
the result is unnatural, and the cause is violent. Jn fact, it is said that cases 
of death by inhaling gas are in principle, so far as being caused by external, 
violent, and accidental means, analogous not only to suffocation by the action 
of water in the lungs, but also to cases of the accidental taking of poison.” 5 
Couch on Insurance, § 1150. A verdict for the death of the insured, in an acci- 
dent policy, from carbon monoxide, produced by an automobile, driven by him, 
while stalled in a mudhole, was upheld in Miller v. Casualty Co., 110 W. Va. 
494, 158 S. E. 706, 707, 76 A. L. R. 1308. The policy, there under consideration, 
insured against “the effects of bodily injury caused directly, exclusively and 
independently of all other causes by external, violent and accidental means.” 
We see no difference in principle between injury resulting directly from the 
inhaling of poisonous chemical dust and that from inhaling poisonous gases. 

The evidence justifying the finding that the disability of plaintiff resulted 
directly from inhaling the chemical dust at a definite time, it cannot be held, 
as a matter of law, to have been caused by occupational disease. Jones v. 
Rinehart & Dennis Co., 168 S. E. 482; Conley v. Compensation Commissioner, 
107 W. Va. 546, 149 S. E. 666; Industrial Commission v. Roth, 98 Ohio St. 34, 
'20 N:. B. 17258) A. Le. 1463: 

As already observed, judgment was entered upon the verdict for the full 
amount of the general disability clause in life policy, notwithstanding the benefits 
thereunder were payable in monthly installments. Although the point is not 
raised by defendant, we cannot ignore this error. The judgment is, therefore, 
modified to include only the installments due and payable at the time of insti- 
tution of the action, and, as modified, aftirmed. 

Modified and affirmed 


REDEMAN v. PREFERRED ACC. INS. CO. OF NEW YORK. 
Supreme Court of Wisconsin. May 1, 1934. 
254 Northwestern Reporter 515. 
INSURANCE. 

Health policy which had lapsed in accordance with its plain provisions, and 
which was not renewed with consent of insurer, ceased to be effective, in absence 
of some affirmative act by insurer which would lead insured to believe that insurer 
had consented to renewal of policy. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 
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2 INSURANCE. 

Generally, renewal of policy of insurance is a contract and cannot be effected 
or consummated without mutual assent of parties. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

3. INSURANCE. 

Where health policy lapsed by its terms unless renewed with consent of 
insurer, insurer’s failure to notify insured that insurer would not renew policy 
did not raise estoppel, where insured knew nature of policy. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

4. INSURANCE. 

Insured held not entitled to recover upon health policy issued for period of 
three months and which was renewable with consent of insurer, when disability 
for which recovery was sought arose over two months after policy had expired, 
where insurer did nothing to lead insured to believe that policy had been renewed. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

5. INSURANCE. 

Where insurer, having full knowledge of another defense which it has, 
asserts a specific defense to claim under policy, insurer will not be permitted 
thereafter to shift its ground and assert such other defense after expense of suit 
has been incurred. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

6. INSURANCE. 

In action upon health policy for disability which occurred November 9, 1931, 
insurer held not estopped to defend on ground that policy lapsed on September 3, 
1931, because insurer had asserted in letter that policy had lapsed June 3, 1931, 
where, at time of sending letter, insurer did not know that premium had been 
paid to its agent, and it also had asserted in letter that policy had lapsed at 
time of disability. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Appeal from the Circuit Court for Marinette County; Arold F. Murphy, 
Circuit Judge. Reversed. 

Action, commenced December 1, 1932, by the plaintiff Ernest Henry Rede- 
man, to recover from the defendant, the Preferred Accident Insurance Company 
of New York, upon a health policy. From a judgment in favor of the plaintiff 
entered July 27, 1933, the defendant appealed. 

Timothy J. Hannan, of Milwaukee, for appellant. 

P. A. Martineau and E. B. Martineau, both of Marinette, for respondent. 

NELSON, Justice. 

There is no dispute as to the material facts. On March 3, 1920, the defendant, 
hereafter called the company, issued to the plaintiff a health insurance policy 
wherein and whereby it insured the plaintiff for a period of three months against 
disability from sickness, subject to the provisions and limitations of the policy. 

The policy provided: : 

_“No agent has authority to change this policy or to waive any of its pro- 
visions. No change in this policy shall be valid unless approved by an executive 
olicer of the Company and such approval be endorsed thereon. 

. “Section G. This policy may be renewed with the consent of the Company, 
y the payment of the premium in advance, subject, however, to all the con- 
ditions and provisions of the Policy.” 

The policy was issued by the company through Harry A. Somerville, its local 
‘gent, at Marinette, Wis. On June 3, 1920, the policy was renewed with the 
consent of the company and also at the expiration of each subsequent three-month 
period up to March 3, 1931. During the eleven years that the policy was conced- 
edly in force, it was customary for the company, ten or fifteen days prior to the 
expiration date of any renewal of the policy, to send to the plaintiff a notice of 
the amount of the premium required to be paid to renew the policy, and that 
payment thereof should be made to an authorized agent of the company or to the 
home office, on or before a certain date. Shortly before such date, the company 
customarily sent to its agent Mr. Somerville a renewal receipt, which embodied 
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the renewal agreement and which was to be delivered to the plaintiff upon pay- 
ment of the required premium. The renewal receipts provided in part as fol- 
lows: “In consideration of the quarterly premium, The Preferred Accident 
Insurance Company of New York hereby continues in force your policy, * * * 
subject to all its terms and provisions, for three months from the date shown.” 

At or about the time when a renewal premium was due, Mr. Somerville 
would sometimes call up the plaintiff to remind him that the renewal premium 
was due, but generally would call at the plaintiff’s office for the renewal premium. 
Sometimes the premium was paid before it was due, but never later than five 
or six days thereafter. On at least two occasions the plaintiff remitted the renew- 
a! premiums direct to the company at New York. The reason for such remitt- 
ances does not clearly appear, unless the explanation of the plaintiff be true that 
such remittances were made direct to the company because Mr. Somerville at 
such times was probably out of town. Shortly prior to June 3, 1931, when the 
policy was about to expire, the company sent its customary notice to the plaintiff. 
On May 29, 1931, the company wrote Mr. Somerville a letter in which it was 
stated that it would not renew the plaintiff’s policy. Before receiving this letter, 
and on June 2, 1931. Mr. Somerville collected the premium which would hav: 
been payable on June 3, 1931, had the company been willing to renew the policy. 
At the time Mr. Somerville collected the premium, he had not received the letter 
from the company, and apparently was of the opinion that the usual renewal 
receipt would be forwarded to him for delivery to the plaintiff. Upon receipt of 
the letter from the company, Mr. Somerville said nothing to the plaintiff regard- 
ing it, but permitted the plaintiff to believe that the policy was renewed for the 
period beginning June 3, and ending September 3, 1931. 

Mr. Somerville did not inform the Company that the plaintiff had paid the 
June 3 renewal premium, nor did he enter it upon his books or remit the proceeds 
thereof to the company. He apparently hoped that he might later succeed in 
having the company consent to a renewal of the policy, although the record is quite 
barren of any evidence tending to show that prior to the early days of October 
he made any effort to have the policy renewed or reinstated. About the 4tli 
or 5th of October Mr. Somerville told one of the company’s district agency 
supervisors that he had collected the June 3 premium and urged him to make 
an attempt to have the company renew or reinstate the policy. Mr. Clanahan, 
the supervisor, wrote to the company, but the company positively refused to 
renew the policy, for the reason that its records revealed that the risk was 
unsatisfactory and in its opinion one which, under no circumstances, should 
be reinstated. During the time that the poticy had been in force, the company 
had paid to the plaintiff sick benefits amounting to about $1,900, of which $657.14 
had been paid to the plaintiff on January 5, 1931, for sickness asserted to have 
been thrombo-phelebitis in the veins of the right leg which developed from a 
chicken pox pimple 

The three-month period for which the plaintiff had paid the June 3 renewal 
premium expired September 3. Prior to such expiration date, the company sent 
the plaintiff no notice of renewal premium. No renewal receipt bearing date 
September 3 was forwarded to Mr. Somerville. No request for payment of the 
premium was made by Mr. Somerville, and no premium was collected by him 
No charge against the plaintiff was made by him, nor was any credit orally 
extended. Nothing appears to have been done by either the plaintiff or by Mr 
Somerville regarding the September 3 renewal premium, and no conversation 
relative to the status of the policy was had until about the middle of October. 
Mr. Somerville testified that at that time he saw the plaintiff on the golf course 
and informed him that the company had gone off the risk and that he should 
not break his neck on a trip which he was then about to take. He also testified 
that later on, at the plaintiff's office, he again informed him of the situation. 
However, the plaintiff denied having been told by Mr. Somerville that the 
company was off the risk, and the court found the facts to be as testified to by 
the plaintiff. On October 31 the plaintiff was taken sick, which sickness shortly 
thereafter developed into another attack of phlebitis. He was compelled to 
leave his office on November 9, and thereafter suffered total disability until 
March 1, 1932. On November 19 Mr. Somerville was called to the plaintiff's 
home by Mrs. Redeman so that she might give proper notice of her husband's 
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disability pursuant to the requirements of the policy. Mr. Somerville told her 


that the policy was not in force. 

In answer to a letter thereafter written by plaintiff's secretary, the com- 
pany wrote the plaintiff, under date of December 18, 1931, that its records dis- 
closed that his policy had expired on June 3, 1931, that the policy had lapsed 
as of that date, and that its records revealed that the policy was not to be 
enewed because the company had been informed of an impairment of plain- 
tiff's physical condition. On July 18, 1932, in answer to a letter from plaintiff's 
attorneys, the company wrote that the plaintiff's policy had lapsed as of June 
3. 1931, and further stated: “Inasmuch as the insurance was not in force at the 
time his illness commenced, it will be appreciated no liability could attach in 
Dr. Redeman’s favor.” 

At the close of the iestimony, both parties moved for a directed verdici 
The court thereupon rendered its decision. The court was of the opinion that 
the company was estopped as a matter of law to assert that the policy was not 
in force or eftect on November 9, when the plaintiff became disabled, for the 
reason (1) that a custom had grown up which required the company (a) to 

tify the plaintiff of the date on which a renewal premium would be due, and 
‘b) to have Mr. Somervilie call for the premium; and (2) that, the company 
eta asserted in its letters that the policy had lapsed on June 3, 1931, it could 
not thereafter defend on the ground that the policy had lapsed on September 

1931 

[1-4] The first reason upon which the court grounded its decision is, in our 
opinion, not sound. The trial court was of the opinion that this action is ruled 
by Knoebel v. North American Accident Insurance Co., 135 Wis. 424, 115 N. W. 


1094, 20 L. R. A. (N. S.) 1037. In the Knoebel Case a claimed forfeiture of 


an accident policy was involved. Under the facts of that case, it was held that 
the insurance company was estopped to declare a forfeiture. The law of that 
case is good law. It is elementary that courts do not regard forfeitures of 

surance policies with favor, especially where an insurance company has by 
its acts led an insured honestly to believe that, by conforming thereto, a for- 


ieiture of his policy will not be incurred. Under such circumstances an estoppel 
may arise. New York Life Insurance Company vy. Eggleston, 96 U. S. 572, 24 
L. Ed. 841. Here, however, we are not dealing with a forfeiture of a policy but 
with a policy which had lapsed in accordance with its plain provisions. It was 
not renewed with the consent of the company, and therefore ceased to have 
force or effect, in the absence of some affirmative act by the company which 
vould lead the plaintiff to believe that the company had consented to a renewal 
f the policy. It is generaily held that a renewal of a policy of insurance is a 
ntract and cannot be effected or consummated without the mutual assent of 
parties: i. @., a meeting of the minds as to the essentials of the contract. 
cases cited in 32 Cor. Jur. § 251, p. 1143. What effect should be given to 

fact that the company sent a notice of premium to the plaintiff prior to 

3, 1931, upon which the plaintiff acted is quite immaterial, since the renewal 
period for which that premium was paid ended on September 3, 1931. Neither 
Mr. Somerville nor the company did anything on or about September 3 upon 
which an estoppel may be based unless the failure of the company to notify 
the plaintiff that it would not renew the policy so operated. In our opinion, 
such failure did not give rise to an estoppel. The plaintiff knew the nature 
of the policy issued to him, knew that it was a health policy and continued in 
effect for periods of only three months, unless renewed with the consent of the 
company. We cannot subscribe to the proposition that an insured may recover 
upon a health insurance policy issued for a limited period of time, when the 
‘isability for which recovery is sought. arises over two months after the policy 
has expired and when it appears that the insurer has done nothing to lead the 
insured to believe that the policy has been renewed. 

We are not dealing with questions involving an extension of credit to the 
insured or of a waiver by the company of prompt payment of a premium, Eller- 
beck v. Continental Casualty Co., 63 Utah, 530, 227 P. 805, but with a policy 
which was not in force or effect because not renewed according to its terms. 
lhe policy had no force or effect beyond its expiration date unless renewed or 
reinstated with the consent of the company. To hold that the policy was still 
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in force two months and six days after it might have been renewed would 
require us to write into the policy an agreement which the parties did not make. 
Greenwaldt v. United States Health & Accident Insurance Co., 52 Misc. 353, 
102 N. Y. S. 157. The company did not agree to give the plaintiff notice at the 
expiration of any renewal period in case it declined to renew the policy. Unless, 
therefore, the second ground upon which the trial court based an estoppel is 
sound, the plaintiff cannot recover. 

The trial court held that the defendant was estopped to assert that the 
policy was not in force on November 9, 1931, because it had theretofore, and 
prior to the bringing of the action, stated in its letter to the plaintiff and to his 


attorneys that the policy had lapsed as of June 3, 1931, rather than as of Sep- 
tember 3, 1931 

[5] The plaintiff contends that, where an insurance company refuses 
same specific ground to pay a loss, all other defenses are waived. The 
which the plaintiff no doubt seeks to invoke may not be so broadly stated. 
correct rule is that, where an insurance company, having, full ‘knowledge 
another defense which it has, asserts a specific defense to a claim under 2: 
insurance policy, it will aot be permitted thereafter to shift its ground 
essert such other defense after cxpense of suit has been incurred. Wolf 
istrict Grand Lodge, 102 Mich. 23, 60 N. W. 445; Taylor v. Supreme Lod 
of Columbian League, 135 Mich. 231, 97 N. W. 680, 106 Am. St. Rep. 392; Brinl 
v. Hanover Fire Insurance Co., 80 N. Y. 108; Georgia Home Ins. Co. \ 

128 Ala. 451, 30 So. 537; 14 R. C. L. § 374. 

[6] On December 18, 1931, evidently in response to an inquiry made 
behalf of the plaintiff as to the date of the termination of the policy, the c 
pany stated that the policy had expired on June 3, 1931. Again on January 
1932, the company wrote the plaintiff that it had no information to offer other 
than that set forth in its letter of December 18. On July 18, 1932, the company 
stated, in a letter to the piaintiff’s attorneys, that the policy lapsed as of Jun 
3, 1931, and that, “inasmuch as the insurance was not in force at the time his 
illness commenced it will be appreciated no lability could attach in Dr. Rede- 
man’s favor.” This letter specifically stated that there was no liability on 1 
part of the company because the policy was not in force at the time the plain 
tiff’s illness commenced. Plaintiff's disability commenced November 9, 1931 
the time the company wrote to the plaintiff's attorneys, it had no knowledge 
that the June 3 renewal premium had been paid. It, of course, knew that it 
had not consented to a renewal of the policy on either June 3 or September 3 
To hold that the company may not defend on the ground that the policy was 
not in force on November 9 because it had theretofore stated that the policy 
had lapsed on June 3 is a step we cannot take. Liability was denied becaus 
the policy was not in force when plaintiff's illness commenced. After writing 
the letter to plaintiff's attorneys, the company did not change its defense or 
shift its ground, which always had been that the policy was not in force on 
November 9, 1931. After the company learned of what had occurred in June, 
it had the right, in our opinion, consistently to assert in defense of the action 
that the policy was not in torce on November 9, because it had not been renewed 
in September 


Judgment reversed, with directions to dismiss the complaint. 
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AUTOMOBILE 


GLOBE INDEMNITY CO. v. NODLERE. No. 940. 
Circuit Court of Appeals, Tenth Circuit. 
April 4, 1934. 
69 Federal Reporter (2d) 955. 
3. INSURANCE. 

Under clause in automobile liability policy issued to city, insurer held not 
liable unless employee of city, at time of accident, was operating and using auto- 
mobile with permission of city, either express or implied. 

Automobile liability insurance policy issued to city contained clause 
providing that policy should he applicable to any person while legally 
operating such automobile, and to any person legally responsible for the 
operation thereof, provided such use or operation is with permission of 
named assured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Evidence held insufficient to support conclusion that employee of city water 
department had implied authority to use city automobile for personal use; hence 
insurer, under liability policy issued to city, was not liable where accident occurred 
while employee was operating automobile without express or implied permission. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

\ppeal from the United States District Court for the Northern District of 
Oklahoma: Franklin E. Kennamer, Judge. 

\ction by Emma L. Nodlere against the Globe Indemnity Company. From a 
iudgment in favor of the plaintiff, the defendant appeals. 

Reversed, and cause remanded, with instructions. 

R. D. Hudson, of Tulsa, Okl. (W. E. Hudson and R. V. Lewis, both of Tulsa, 
Okl, on the brief), for appellant. 

Frank Hickman, of Tulsa, Okl. (Irvine E. Ungerman, of Tulsa, Okl., on the 
brief), for appellee. 

Before Lewis and Bratton, Circuit Judges, and Kennedy, District Judge. 

Bratton, Circuit Judge. 

The parties will be denominated as they were in the court below. Plaintiff 
was struck and injured by an automobile belonging to the city of Tulsa, in Okla- 
homa, and operated by W. L. Langford, one of its employees. She instituted 
suit against Langford and the city in the state court to recover damages for 
such injury. A directed verdict was returned and judgment entered in favor 
of the city. She recovered judgment against Langford for the sum of $9,000. 
Execution issued thereon, and the sheriff returned it unsatisfied because no 
property was found upon which it could be levied. Thereafter plaintiff insti- 
tuted this action in the state court to recover from the defendant the amount 
of such unpaid judgment on a policy of liability insurance issued by the defendant 
to the city. The case was seasonably removed to the United States court for 
the Northern district of Oklahoma. At the conclusion of all evidence, each party 
moved for an instructed verdict. Plaintiff’s motion was sustained; that of 
defendant was overruled. From the judgment rendered in such circumstances, 
this appeal was perfected. 

[1, 2] The single contention presented is that the court erred in finding and 
‘oncluding that Langford was driving the automobile at the time of the accident 
with the permission of the city. The action of both parties in requesting instructed 
verdicts amounted to a waiver of trial by jury, thereby submitting to the court 
all disputed questions of fact, or affirming that there was no disputed issue 
ol tact. Our review, in the circumstances, is confined to an inquiry with respect 
to the correctness of the court’s conclusion of law and whether there is evi- 
dence to support it. Beuttell v. Magone, 157 U. S. 154, 15 S. Ct. 566, 39 L. Ed 
624; Empire State Cattle Co. v. A., T. & S. F. R. Co., 210 U. S. 1, 28 S. Ct. 607, 
y2 B Ed. 931, 15 Ann. Cas. 70; First Nat. Bank v. First Utah Nat. Bank (C. 
C. A.) 15 F.(2d) 913; Hover & Co. v. Denver & R. G. W. R. Co. (C. C. A.) 
17 F.(2d) 881; Bank of Union v. Fidelity & Cas. Co. (C. C. A.) 62 F.(2d) 1040; 
General Tire Co. vy. Standard Acc. Ins. Co. (C. C. A.) 65 F.(2d) 237. 
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The policy contains the following provision: “That this policy shall apply 
in the same manner and under the same conditions as it applies to the ‘named 
assured’ to anv person, or persons, while riding in, or legally operating such 
automobile, and to any person, firm or corporation (except an automobile garage, 
repair shop, automobile sales agency, or service station, or the agents or employees 
thereof) legally responsible for the operation thereof, provided such use, or 
operation is with the permission of the ‘named assured, or, if the ‘named 
assured’ is an individual, with the permission of any adult member of the ‘named 
assured’s household, other than a chauffeur or a domestic servant.” 

The automobile was owned by the city and was covered by the policy, ther 
in force. That is conceded. Langford had heen employed in the water depart- 
ment of the’ city for about ten years. He held the position of truck helper in 
that department. His duties were to repair water mains. He went to and from 
his work on a truck driven by another employee. He was not a truck driver. 

The general foreman of the city warehouse and garage, having jurisdiction 
in the premises, promulgated a rule forbidding employees to use automobiles 
belonging to the city except on business for the water department. Despite such 
rule, it had long been the custom and policy for employees to use such automo- 
biles for their own business or pleasure, first obtaining permission so to do 
from the superintendent, foreman, or person in charge. It likewise had_ been 
the custom for a long time to select from the employees of the city in the water 
department, numbering about one hundred, one person to act as foreman and 
four or five to serve as laborers on holidays and election days. They were 
selected by drawing names from a hat or box. The other employees were off 
duty on those days. An election was held on April 5, 1932, the day of the acci- 
dent Langford was selected, through the method outlined, to he in charge 
of the warehouse on that day. He was the person highest in authority on that 
particular day. At about 4 o’clock in the afternoon he drove the automobile 
from the warehouse to his residence, got his wife, and the two of them went 
to the polls and voted. After their return home, he drove to the home of a 
friend and visited for about an hour. He then started back to the warehouse, 
and the accident occurred on the way. The car was not ordinarily kept at the 
warehouse. It was there for repairs on the occasion in question. It was usually 
driven by an emplovee at the city hall. 

[3] It is clear that, under the quoted provision contained in the policy, 
defendant is not liable unless Langford was operating and using the automobile 
with the permission of the city. The plain language of the policy leads uner- 
ringly to that conclusion. Frederiksen v. Employers’ Liability Assur. Corp 
(C. C. A.) 26 F.(2d) 76; Trotter v. Union Indemnity Co. (C. C. A.) 35 F.(2d) 
104: Denny v. Royal Indemnity Co., 26 Ohio App. 566, 159 N. E. 107: Cypert v 
Roberts, 169 Wash. 33, 13 P.(2d) 55: Nicholas Independence Indemnity Co., 165 
A. 868, 11 N. J. Mise. 344. But that permission may be either express or implied 

|4] That Langford did not have express permission to drive the automobile 
for his personal use is beyond question. No one asserts the contrary. It remains 
to be ascertained whether he had implied permission to do so. He knew of 
the rule forbidding employees to use automobiles belonging to the city, except 
on business for the water department. He testified that at the time he took the 
automobile in question he did it contrary to the rule and without authority. 
Plaintiff contends that, since he was in charge of the warehouse on that par- 
ticular day, selected thereto in the manner previously reviewed, he was vested 
with power under the custom of long duration to grant permission to other 
employees to take city automobiles for their private use, and that the act of 
taking this one for his own use must be held to have been done with the same 
binding permission. The case of U. S. F. & G. Co. v. Hall, 237 Ky. 393, 35 
S. W.(2d) 550, and others similar in effect are relied upon to sustain the con- 
tention. With that doctrine, appropriately applied to facts evoking its applica- 
tion, we have no quarrel, but it is unavailing here because the uncontradicted 
testimony was in effect that, while Langford was in charge of the warehouse, 
his duties were confined to emergency work repairing breaks and leaks in water 
mains and burst meters; that he had authority to use trucks and automobiles 
belonging to the city only for those purposes. It is plain from the testimony 
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and ali reasonable inferences to be drawn from it that a small skeleton crew 
were selected for emergencies caused by bursts, breaks, and leaks occurring on 
election day. That is all they were expected or commissioned to do. Langford 
was foreman of that crew, not the general foreman, but his duties and preroga- 
tives in the use of trucks and automobiles belonging to the city were confined 
to that purpose. That conclusion is inescapable from a careful review of the 
evidence. In the circumstances, he could grant permission to other employees 
to use the trucks and automobiles for that purpose only, and his rightful use 
of them could not extend beyond that scope. It necessarily follows that he 
was driving the automobile without permission, either express or implied, and, 
since he lacked permission to make the trip in it, the question of deviation 
from a permittted use is not presented and needs no attention. 

The judgment is reversed, and the cause remanded, with instructions to 
proceed in accordance with the views expressed herein. 
Reversed and remanded. 


BASS v. STANDARD ACC. INS. CO. OF DETROIT, MICH. No. 3587. 
Circuit Court of Appeals, Fourth Circuit. April 3, 1934. 
/Q Federal Reporter (2d) 86. 
2. INSURANCE 
Injured person's right of action against lability insurer, where policy limited 
ns against insurer to two years aiter loss was fixed by judgment or agree- 
ent, accrued on entry of judgment, not when execution against insured was 
turned unsatisfied, notwithstanding statute made return of unsatisfied execu- 
against insured, a condition precedent to injured person's action against 
nsurer, where policy did not require return of execution unsatisfied (Code Pub. 
Gen. Laws Md. 1924, art. 20, § 20; art. 48A, § 54; art. 57, § 1). 
(For other cases, see Insurance, Dec. Dig. § 622[3].) 
3. INSURANCE. 

Liability insurer’s refusal to furnish injured person with copy of policy sreld 
not to estop insurer to assert limitation in policy, when sued by injured person, 
where insurer’s counsel offered to secure any information desired as to contents 
of policy if injured person would state information desired. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 
4+. INSURANCE. 

Provision of liability policy for superseding limitation therein provided on 
action against insurer, if at variance with any “specific statutory provision,” /ield 

t put in operation by general statute of limitations (Code Pub. Gen. Laws Md. 
1924, art. 57, § 1). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

Appeal from the District Court of the United States for the District of 
Marvland, at Baltimore, at Law. 

\ction by Morris Bass against the Standard Accident Insurance Company 
of Detroit, Mich. Judgment tor defendant, and plaintiff appeals. 

\fthrmed., 

Edward A. Smith and George Ross Veazey, both of Baltimore, Md., for 
appellant. 

Lawrence Perin and William D. MacMillan, both of Baltimore, Md. 
‘Semmes, Bowen & Semmes, of Baltimore, Md., on the brief), for appellee. 

Before Northcott and Soper, Circuit Judges, and Baker, District Judge. 

Soper, Circuit Judge. 


The question in this case is whether an action brought by the appellant as 
plaintiff against the Standard Accident Insurance Company of Detroit, Mich., 
in the superior court of Baltimore city, and later removed to the District Court, 
was barred by limitations, as was decided by the District Judge when passing 
upon a demurrer to a plea by which that defense was raised. Morris Bass, 
the plaintiff, had previously brought suit against Albert E. Gonderman in the 
court of common pleas of Baltimore for injuries and damages sustained when 
struck by Gonderman’s automobile, and had secured a judgment against Gorider- 
man tor $3,500. Gonderman held a policy in the Standard Accident Insurance 

Oompany whereby the company agreed to indemnify him against loss from the 





884 The Insurance Law Journal, Vol. 83 [Sept., 1934 


liability imposed by law upon him for damages on account of bodily injuries 
accidentally sustained by any person by reason of the ownership, maintenance, 
or use of Gonderman’s automobile during the policy period. The policy, how- 
ever, contained the following limitation upon the time within which suit might 
be brought 

“G. No action shall lie against the Company to recover upon any claim 
or for any loss under this Policy unless brought after the amount of such claim 
or loss shall have been fixed and rendered certain either by final judgment 
against the Assured after trial of the issue or by agreement between the parties 
with the written consent of the Company, nor (in) any event unless brought 
within two vears thereafter.” : 

The defendant, relying upon this provision of the policy to defeat the pend- 
‘ng action in the District Court, pleaded that the judgment against Gonderman in 
the court of common pleas was recovered on April 14, 1927, and that the present 
suit was not brought until February 6, 1930, more than two years thereafter, and 
that therefore the suit could not be maintained. A demurrer to this plea was 
overruled. Thereupon the plaintiff filed a replication, wherein he alleged that 
he had brought his suit within two years from the date, February 17, 1928, when 
an execution on the judgment which he had secured against Gonderman in the 
court of common pleas was returned unsatisfied, and he further alleged that the 
pending suit was based upon article 48A, § 54, of the Annotated Code of Mary- 
land, providing as follows: 

“No liability insurance policy issued in this State shall contain any requirement 
for the payment of liability or loss under the policy, by the assured, but all 
such policies shall provide in substance that the bankruptcy or insolvency of the 
assured shall not release the insurer frot liability; that if an execution upor 
any final judgment against the assured is returned unsatisfied, in whole or in 
part, in an action brought by the injured or by another person claiming by, 
through, or under the injured, then an action may be maintained by the injured, 
or by such other person against the company under the terms of the policy for the 
amount of any judgment recovered in such action not exceeding the amount of the 
policy, and every such policy shall be construed to so provide, anything in 
such policy to the contrary notwithstanding.” 

A demurrer to this replication was sustained by the District Judge, and 
this appeal followed. The position of the plaintiff is that, when the policy is 
construed in connection with the quoted section of the Maryland Code, it is 
seen that the limitations prescribed by the policy do not begin to run until the 
cause of action accrues, and that this does not take place under the terms of 
the statute until an execution has been issued upon the judgment against the 
insured and is returned unsatisfied. It is not disputed by either party in the 
case that the parties to an insurance contract may by its terms reasonably restrict 
the time within which a right thereby conferred may be exercised, even though 
this period may be less than that prescribed by a general statute of limitations 
Such was the rule laid down in Riddlesbarger v. Hartford Fire Ins. Co., 7 Wall. 
386, 19 1. Ed. 257. Nor is it denied that effect must be given to the Maryland 
statute conferring certain rights upon persons injured by an insured who is 
covered by a liability insurance policy. The plaintiff contends that he comes 
within the terms of both statute and policy because the cause of action did not 
accure under the statute until the execution was returned unsatisfied and hecause 
his suit was brought within two years thereafter. ; 

[1, 2] There is no doubt that a limitation of time against the exercise of a 
right does not begin to run until that right accrues; and, in accordance with this 
rule, it has been held in a number of cases that policy provisions, differing from 
those in the pending case, delay the accrual of the right of action against th 
insurer and the running of limitations until a judgment has been secured against 
the insured and an unsuccessful effort through execution has been made to collect 
it. See Royal Indemnity Co. v. Watson (C. C. A.) 61 F.(2d) 614; Graham v. 
U. S. F. & G. Co., 308 Pa. 534, 162 A. 902. See, also, Kinnard v. Stevens, 122 
Kan. 347, 251 P. 1085: Power v. Munger (C. C. A.) 52 F. 705; Hooper v. 
Hooper, 81 Md. 155, 170, 31 A. 508, 48 Am. St. Rep. 496. Cases may also be 
found where it is held that a right is not lost although it is not asserted for 
an indefinite period, or at least a period not exceeding that provided in the statute 
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of limitations. See Blick v. Cockins, 131 Md. 625, 102 A. 1022; Jackson v. U. S. 
(D. C.) 24 F.(2d) 981; Sullivan v. Ellis (C. C. A.) 219 F. 694. And so the 
plaintiff says that the execution upon his judgment would have been in time if 
issued within three years, the limitation period for the assertion of simple 
contract rights in Maryland (Md. Code, art. 57, § 1), or certainly if issued within 
two years, the limitation period provided in the policy of insurance, and that 
thereafter he was entitled to an additional two years before bringing suit against 
the insurance company. But, in the cases last cited, the plaintiff’s right ts sue 
was not perfected until he made some demand or took some other action contem- 
plated by the contract between the parties and he was entitled to wait either an 
indefinite period or a reasonable period before taking such action, and it is this 
fact which distinguishes these cases from the case at bar. The policy in the 
pending case makes no requirement as a condition precedent that an execution on 
judgment against the insured must be returned unsatisfied, before a suit by the 
injured person against the insurer may be begun. The only stipulation is that 
the action will not lie against the insurer to recover upon any claim under the 
policy, unless it is brought after the amount of the claim shall have been fixed, 
either by final judgment against the assured, or by agreement between the parties, 
with the written consent of the company, nor in any event unless brought within 
two years thereafter. Hence the right of action, in the pending case accrued 
upon the entry of the judgment against Gonderman, and the two-year period 
of limitations began to run from that date. There is no inconsistency between 
this provision and that contained in the statute. The policy merely eliminates 
ore of the steps required of the injured party by the statute by omitting the 
1eguirement of an unsatisfied execution. 

The construction for which the plaintiff contends would materially alter the 
contract between the parties, for it would enable the injured party to delay his 
suit against the insurance company for an unreasonable period by merely refrain- 
‘ng from issuing an execution upon his judgment against the insured. Article 
26. § 20, of the Maryland Code provides, in substance, that on all judgments in 
any court of law in the state, an execution or attachment may issue out of the 
court at any time within twelve years from the date of the judgment, or the 
judgment may be otherwise proceeded with within twelve years from its date, 
and that any time before the expiration of twelve years the plaintiff shall have 
the right to a writ of scire facias to renew the same. It follows that, if the 
limitation of two years in the policy runs only from the return of an execution, 
the injured party might wait an indefinite time before bringing his suit, and the 
whole purpose of the limitation provision would be frustrated. 


A like result would follow even if the injured party were permitted a period 
of two or three years before causing execution to issue, for this would enable 
him to wait four or five years before suing the company, and thus greatly extend 
the limitation period set out in the policy. 

[3] By another replication to the plea of limitations, the plaintiff alleged 
that, after he had secured his judgment against Gonderman, he had requested 
of the insurance company a copy of its policy covering Gonderman, but that the 
company refused, and declined to furnish a copy, and that the plaintiff being 
denied a copy of the policy relied upon the normal period of limitations pro- 
vided by law, to wit, the period of three years, and that thereby the company 
is estopped from pleading and relying upon the two-year period of limitations 
established in the policy. Correspondence between the parties with reference to 
the demand for a copy of the policy was filed with the replication, and from 
this it appears that, although a copy of the policy was denied, an offer was 
made by counsel for the company to secure from the company any information 
as to the contents of the policy if the plaintiff would state what information 
he desired. There is nothing in the correspondence to suggest that the question 
oi limitations was in the mind of either party, and, since the plaintiff was not 
denied information on any particular point, it cannot be held that the company 
was estopped from raising the defense of limitations. 

[4] It is also suggested by the appellant, although the question does not seem 
to be raised in the assignment of errors, that the District Judge was wrong in 
construing the following clause in the policy: 
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“H. If the method of serving notice of cancellation, or the limit of time for 
notice of accident or for any legal proceeding herein contained is at variance 
with any specific statutory provision in relation thereto, in force in the State in 
which any of the automobiles herein described are operated, such specific statutory 
provision shall supersede any such condition in this contract inconsistent there- 
with.” 

The District Judge held that this clause was not applicable to the present 
controversy, because there is no specific statutory provision in Maryland relating 
to the limit of time within which legal proceedings must be instituted by an injured 
party against an insurance company i a case like the present. This conclusion 
was obviously correct, for the phrase, “specific statutory provision,” does not 
describe a general statute of limitations. Otherwise the clause of the -policy under 
consideration would completely nullify clause G hereinbefore set out, and the two- 
year limitation provision therein contained, in every state which has a general 
statute of limitations. 

The judgment of the District Court is affirmed. 


‘'MBARGER v. STATE FARM MUT. AUTOMOBILE INS. CO. N 
Supreme Court of Iowa. April 3, 1934. 
254 Northwestern Reporter 87. 
1. INSURANCE 

In construing lability policy, it must be ascertained what insured, and 
insurer, as reasonable person, understood policy to mean. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Landlady who rented room to boarder and charged him for meals, and wh 
recovered judgment against boarder for injuries sustained while guest in 
pboarder’s automobile, /teld entitled to recover on boarder’s liability policy, since 
she was not of same “household” as boarder within boarder’s liability policy 
covering injuries to persons other than those of same household as insured 
those in service or employment of insured. 

As ordinarily understood, a “household” consists of the members 

ot the family composing it, or those sustaining some relationship of 

blood, or of ties which naturally or necessarily link them to such house- 

hold: and while household and family are substantially’ synonymous, 

‘family” is constituted where one or more persons living together in 

same house are being supported by one in whole or in part and are 

dependent on him therefor, and he is under natural or moral obligation 

to render such support. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE 

Where language of policy was chosen by insurer, it must be construed most 
strongly against insurer and in favor of insured. 

(For other cases, see Insurance, Dec. Dig § 146[3].) 

Appeal from District Court, Sac County; P. J. Klinker, Judge. 

This is an action at law upon a judgment previously obtained by the plain- 
tiff against one Kilbourn on account of damages received in an automobile acci- 
dent while a guest of said Kilbourn. Kilbourn held a policy of accident insur- 
ance in the defendant company. Judgment was entered in the court below in 
this case in favor of the plaintiff and against the defendant, and the defendant 
appeals. 

Affirmed. 

Malcolm Currie, of Sac City, for appellant. 

J. B. Tourgee, of Sac City, and Salinger, Reynolds & Meyers, of Carroll, 
for appelle. 

STEVENS, Justice. 

The accident resulting in the injuries to appellee for which damages wert 
sought in the original action against Kilbourn occurred on September 7, 1931. 
With the details of this accident, the court is not now concerned. Judgment 
was obtained by appellee against Kilbourn for $2,550.30 on March 22, 1932. 
Execution having been returned unsatisfied, this action was commenced against 
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appellant. The policy issued to Kilbourn by appellant, which is an Illinois com- 
pany, is dated August 5, 1931. The sole defense urged in this action is based 
upon a provision of the policy which covers liability in case of “bodily injury 
and/or death suffered or alleged to have been suffered by any person, other 
than the Assured or persons of the same household as the Assured or those in 
the service or employment of the Assured.” The case was submitted to the 
court without a jury upon an agreed statement of facts. 

The assured, Kilbourn, a man fifty years of age, was engaged in selling life 
nsurance in the vicinity of Odebolt, lowa, for the New York Lite Insurance 
Company. He called at the home of appellee, who resided with her husband 
and other members of her family on a farm near that place. The negotiations 
between Kilbourn and the Umbargers resulted in the issuance of a policy upon 
the lives of certain members of the Umbarger family. Kilbourn was rooming 
na residence in Odebolt under circumstances not entirely satisfactory to him. 
Appellee had an unused room in her home which, as a part of the negotiations 
ior a policy of life insurance, was rented to Kilbourn for $10 per month, with 
ihe understanding that the rent would be applied to the payment of the premium 
on the life policy referred to. The room rented by Kilbourn was on the second 

but it was agreed that he might have space in a room on the first floor 
r certain purposes. Kilbourn moved into the room rented of the Umbargers 
about October 1, 1930, where he continued to reside until June of the following 
vear. Kilbourn was married, and his family, consisting of his wife and two 
laughters, resided in Illinois. About the month of July, he tentatively decided 
to remove his family to Odebolt, but this was abandoned, and he returned for 
a time to the Umbarger home, where he lived under the arrangements already 
stated. In addition to the right to occupy the room on the second floor and 
mon the first floor for certain purposes, appellee agreed to furnish Kilbourn 
eals at 25 cents each. This included meals to guests of Kilbourn upon specified 
nditions. He also was accorded the right to use the telephone upon condition 
that he pay all telephone charges for such service. 

It is the contention 01 appellant that the exception contained in the policy 
nd which is quoted above exempted appellant from liability for the injuries 
suffered by appellee upon the ground that she was a member of the same house- 
old as Kilbourn. Neces sarily, this contention involves the interpretation and 

nstruction of the provision of the policy in question. Was appellee a mem- 

ii the same household as Kilbourn? This is the ultimate question presented 

r decision. 

[1] Kilbourn, as the head of his own family, was a member of that house- 
hold. If the foregoing statement be accurate, then the policy excepted injuries 

appellant, his wife, and the members of his immediate household. It may 
be assumed that W. L. Umbarger, the husband of appellee, was the head of the 
household of which she was a member. She was not upon any conceivable 
theory a member of the household of Kilbourn, so far as that term comprehends 
his own household and family. The policy was issued prior to the date on which 
Kilbourn secured a room in the home of appellee in which to live. The purpose 
i the provision of the policy obviously was to relieve the company from any 
possibility or danger of collusion between the members of the household of 

which Kilbourn was a member and to obviate the natural impulse of one mem- 
ber of such family in case of injury to another to favor such injured member. 
The question is not, What did the insurer intend or mean by the clause in 
auestion? but What did the assured, as a reasonable person, understand the 
policy to mean? Watson v. Firemen’s Ins. Co., 83 N. H. 200, 140 A. 169; Cartier 
v. Lumbermen’s Mut. Casualty Co., 84 N. H. 526, 153 A. 6, 7. In the course of the 
pinion of the court in the case last cited, we find the following language: “A 
1ousehold and a family are substantially synonymous terms, and family ties 
bind most closely. And it can be of no importance in this bearing what position 
the insured has in his household. The insured here would be as much disposed 
to favor his mother the household head, if he injured her, as she would to favor 
him if she were the insured. It is an attitude of common mutuality arising out 
of the general status and not one dependent upon the particular relationship of 
one member to another within the status. In sense and reason the insurer had 
10 O¢casion in issuing a policy to one belonging to a household to make a dis- 
linction according as he was or was not its head. Such a difference would be 





888 The Insurance Law Journal, Vol. 83 [Sept., 1934 


wholly of caprice. Recognizing the increased hazard in cases of family acci- 
dents, the insurer purposed to avoid it generally, and the excepting clause makes 
the purpose apparent.” 

If the household referred to in the policy is synonymous with the family of 
the assured, it would seem quite conclusively to be limited to such household 
The word “household” has been variously defined, depending to some extent upon 
the connection or relationship in which it is used. Sullivan v. Walburn, 154 A. 
617, 9 N. J. Mise. 280; Muller Furnace Co. v. Dreibelbis (Mo. App.) 229 S. \V 
240; Alsup v. Jordan, 69 Tex. 300, 6 S. W. 831, 5 Am. St. Rep. 53; Buckley y 
Porter, 160 Miss. 98, 133 So. 215; Pippin and Wife v. Jones and Company, 52 
Ala. 161; Sauriolle y. O'Gorman, 86 N. H. 39, 163 A. 717; Rydstrom vy. Queen 
Ins. Co., 137 Md. 349, 112 A. 586, 14 A. L. R. 212; Rogers v. Kuhnreich, 247 Mich. 
244, 225 N. W. 622, 624; Ferbache v. Grand Lodge, 81 Mo. App. 268. 

The language of the contract, or of the statutes, involved in each of the 
cited cases no doubt influenced the construction adopted by the respective courts. 
The precise question here presented has not previously been before this court 

As ordinarily understood, a household consists of the members of the family 
composing it—those sustaining some relationship of blood, or of ties which 
naturally or necessarily link them to such household. 


The limitation thus set 
is not exclusive. 


The position of Kilbourn in appellee’s household arose out of a contract by 
the terms of which he acquired the right to occupy a designated room on the 
sccond floor of the residence, and, for certain purposes, limited space in another 
room on the first floor. Tf present at meal time, he sat at the table with the 
family. Unlike the other members of the family, however, he paid to appellee 
25 cents for each meal served to him. The very terms of the contract under 
which he entered the home of appellee segregated him from the family. He 
was not a guest, possessing the usual privileges and courtesies of the family, 
but occupied a position separate and distinct from the life and relationship of 
the family under a contract entered into by the parties for a money considera- 
tion. He lived in the same house but apart from the family. Defining the term 
“family” in Sheehy v. Scott, 128 Iowa, 551, 104 N. W. 1139, 1140, 4 L. R. A. (N 
$.) 365, we said: “A single person is not a family, and therefore cannot claim 
« homestead, unless continuing in possession as surviving spouse. Fullerton v 
Sherrill, 114 Iowa, 511, 87 N. W. 419; Emerson vy. Leonard, 96 Iowa, 311, 65 
N. W. 153, 59 Am. St. Rep. 372. ‘Family’ has been defined as a collective body 
of persons who live in one house under one head or manager. Tyson v. Rey- 
nolds, 52 Iowa, 431, 3 N. W. 469; Parsons v. Livingston, 11 Iowa, 104, 77 Am. 
Dec. 135. But this is not accurate, for strangers might thus band themselves 
together and live under the direction of a leader. To constitute one or more 
persons, with another, living together in the same house, a family, it must appear 
that they are being supported by that other in whole or in part, and are depend- 
ent on him therefor, and, further, that he is under a natural or moral obligation 
to render such support. Fox v. Waterloo Nat. Bank, 126 Iowa, 481, 102 N. 
W. 424.” 

Although dealing with a wholly different subject, we said in Mooney v 
Canier, 198 Iowa, 251, 197 N. W. 625, 626, that “the mere fact that an adult 
stepson, 28 years of age, roomed and boarded at appellee’s home, and was 
engaged in his own business, did not bring him within the so-called ‘family rule’ 


in such a way as to make the owner of the car liable for his unauthorized act 
in driving the same.” 


The language of the policy construed in Rogers y. Kuhnreich, supra, differed 
somewhat from the language of the policy before us. The exception there con- 
sidered was to the father, mother, brother, sister, son, daughter, or other imme- 
diate members of the family of the owner. The court, in the course of its 
opinion, said: “We are not persuaded that we should construe the words ‘m- 
mediate members of the family’ as used in this statute to include a boarder or 
roomer who is paying for such board or room, even though he be a collateral 
relative. It follows that the judgment for plaintiff must be reversed, but, as 
the Empson Act (Acts 1915, No. 217) was not invoked, we must grant a new 
trial. Defendant will have costs of this court.” 


2, 3] It seems to the court that there is a distinct ambiguity in the language 
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i the policy before us. Whom did the company intend to include in the 
language under consideration? Who is meant by the words, “the members of 
the same family as the assured”? How would the assured, as a reasonable 
person, naturally and ordinarily understand and interpret this language? Clearly, 
if it was intended to except the members of Kilbourn’s family, it can have no 
application to the cause before us. If it was intended to except liability for 
injury to any member of a household in which Kilbourn temporarily became the 
occupant of a room for hire, then quite obviously appellee has no cause of action 
against the appellant. The conclusion would seem to be inevitable that appellee 
was not a member of the same household as Kilbourn, and that he did not sus- 
tain such relationship to the family or any member thereof as to clearly imply 
that he became, or was, a member of the household of appellee. Just what 
meaning was intended by the company by the language used is by no means 
certain and definite. Its scope is left to interpretation and is not without 
ambiguity. The language employed was chosen by the company and must be 
construed most strongly against it and in favor of appellee. Kascoutas v. 
Federal Life Ins. Co., 193 Iowa, 343, 185 N. W. 125, 22 A. L. R. 294; Crowe v 
Insurance Co., 202 Iowa, 43, 209 N. W. 406; Iowa Bond & Casualty Co. v. Cram 
« Sons, 209 lowa, 424, 228 N. W. 24 

Other questions are d:scussed by counsel, but, as it is the conclusion of the 
court that the language of the policy is, at best, uncertain and ambiguous in 
meaning, and that to hold that appellee was a member of the same household as 
ixilbourn, would be to give a broader meaning and application thereto than 
was intended, or that is justified by the facts, we need not consider or discuss 
thet We are clear that the defense alleged to appellee’s cause of action is 
not available to appellant in this case. It follows that the judgment must be, and 
it is, afrmed 

Affirmed. 

Claussen, C. J., and Mitchell, Anderson, and Kintzinger, JJ., concur. 
HOWARD v. ROWAN et al. No. 4781. 

Court of Appeal of Louisiana. Second Circuit. May 4, 1934. 
154 Southern Reporter 382. 
5. INSURANCE. 


Compliance with policy requiring immediate notice of accidents and claims is 
condition precedent to insurer’s liability; “immediate” meaning within reasonable 
time. 

(For other cases, see Insurance, Dec. Dig. §§ 535, 539[3].) 

6. INSURANCE. ; ; 5 

Notice by insured 44 days after accident held not “immediate notice” within 
liability policy, relieving insurer from liability to insured and injured person (Act 
No. 55 of 1930). 

When giving notice 44 days after accident, insured declared that he 

did not consider accident of sufficient importance to report, although 

it appeared that on day following accident insured knew that injured 

person had been hurt to extent of having arm broken. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 


Appeal from Fifth Judicial District Court, Parish of Richland; C. J. Ellis, 
. Judge. 


Suit by Eugene Howard against Richard §. Rowan and another. Judgment 
defendants, and plaintiff appeals. 

Affirmed in part and reversed and rendered in part. 

Warren Hunt, of Rayville, for appellant. 

Hudson, Potts & Bernstein, of Monroe, for appellees. 

Drew, Judge. 


Eugene Howard instituted this suit against Richard S. Rowan and the Mary- 
land Casualty Company, of Baltimore, Md., for the sum of $2,750 for injuries 
he received when an automobile, driven by Rowan, jammed into the back of a 
wagon in which he was riding, causing him to be thrown to the pavement. The 
injuries alleged are that both of his arms were bruised, crushed, and sprained 
and one of them broken. He claims $100 for doctor’s bills, $150 for loss of 
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time, $1,500 for pain and suffering, and $1,000 for permanent injury to his hands 
and arms. ; 

Plaintiff alleged that he was standing in the back of a wagon which was 
traveling on the extreme right side of the paved road, and that he was dis- 
playing a lantern with a red globe at the time the car driven by Rowan crashed 
into the back of the wagon. He then made the necessary allegations against 
Rowan’s insurer. 

Defendant Rowan denied any negligence on his part and pleaded the contrib- 
utory negligence of plaintiff as a bar to his recovery. He alleged that there 
was no light displaved on the wagon, which was a violation of the state law 
(Act No. 21 of 1932, § 9, subd. 7), and therefore plaintiff’s negligence in this 
tespect barred his recovery. 

The insurance company adopted the answer of defendant Rowan, and jur- 
ther averred that it was not liable for the reason that Rowan had not given it 
written notice of the accident immediately after it occurred. 

The lower court rendered judgment for defendants and rejected plaintiff's 
demands. He has appealed to this court. 

[1] Plaintiff was, returning to his home from church on the night of Febru- 
ary 26, 1933. The night was dark and a slow rain was falling. He was travel- 
ing in an open wagon which was drawn by two mules, and in the wagon with 
him were nine other negroes. Before leaving for church on this afternoon, the 
driver of the wagon had borrowed from one of his friends a lantern with a 
red globe: the globe being protected by a wire frame. It was such a lantern as 
is used py railroad brakemen. On this night, before leaving the church, the 
lantern was lighted and given to one of the other occupants of the wagon who 
took his position in the back of the wagon and held the lantern as a warning 
others using the highway. It was necessary to travel west on highway No. 80 
return to their homes. j 


Soon after leaving the church, plaintiff, who was the 
preacher, and his companion, were overtaken and they boarded the wagon, making 
ten negroes in the wagon at that time. Some time after plaintiff got into the 
wagon, he placed himself in the back of the wagon on the left side. He did 
not like the manner in which the lantern was being used or displaved, so he 
took the lantern and held it where it could be seen by on-coming motorists, and, 
when a car would be coming toward them from the west, he would hold the 
lantern high so it could be seen from both front and rear. Plaintiff was holding 
the lighted lantern in such a position when defendant Rowan, who was driving 
an automobile in the same direction as the wagon was traveling, ran into the 
rear of the wagon and caused plaintiff to be thrown from it to the pavement, 
the lantern falling with him. The light of the lantern was extinguished hy the 
fall, but the lantern was picked up from by the side of the plaintiff after the 
accident. These facts are testified to with little variance by all the occuppants of 
the wagon, and their testimony sounds with truth. 

Defendant Rowan and his companion, a young lady school teacher, who 
was in the car with him, testified there was no lighted lantern in or on the wagon 
that could be seen. We are sure they did not see the lantern. The reason 
Rowan and his companion did not see the lighted lantern is easy to explain when 
we take their testimony, which is that a car was coming toward them from 
the west and the lights of that car were shining in their eyes. Rowan testified 
that he could not remember whether he was blinded completely or not; that he 
was traveling at a rate of speed of about 30 miles per hour, and, when the 
lights of the car shone in his eyes, he slowed down a little until the light no 
longer was in his eyes, and then saw the wagon which was about 20 feet ahead ot 
him: that he veered his car to try and miss the wagon, but failed. With the 
lights of the on-coming car in their eyes, at least impairing their vision, if not 
blinding them for the time being, it can be readily seen why they did not see 
the lantern on the wagon. 


We are satisfied that Rowan and his companion are honest in their belief 
that: there was no lighted lantern on the wagon. However, the preponderance ot 
the testimony and circumstances shows them to be mistaken, for there was a 
lighted lantern on the rear of the wagon in full compliance with the law of this 
state (Act No. 21 of 1932, § 9, subd. 7) requiring a red light to be displayed 
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on the rear of a wagon when traveling on the highways at night. It is undisputed 
that the wagon was traveling on its extreme right side of the road. The driver 
of the wagon and the plaintiff, who was riding therein, were free from any 
negligence that in any way contributed to the accident. 

[2, 3] Defendants pleaded contributory negligence without alleging it in the 
alternative, and, under a strict construction of their pleadings, are held to have 
admitted their own negligence, but, be that as it may, defendant Rowan under 
the evidence was guilty of gross negligence in not seeing the wagon, and whether 
his failure to see it was due to his not keeping a proper lookout or to his heing 
blinded by the lights of the on-coming car is immaterial. In either instance, his 
negligence was the sole proximate cause of the accident, and he is liable for the 
damage caused by said accident. 

Plaintiff is a negro preacher who attempted to farm during the week and 
preach on Sundays. He has very little education. His earnings from preaching 
were the collections, which amounted to $4 or $5 per week. Due to his injuries, 
he was prevented from preaching four or five Sundays and lost not more than 
20 on that account. The time he lost out of his crop could not, under the testi- 
mony, have amounted to more than a like amount; so we can safely fix his loss 
f earnings, due to his injuries, at $40. His doctor's bill was $60.50. 

[4] The accident happened on February 26, 1933. The doctor treated him at 
home and took him to Monroe for X-rays. The number of visits made to his 
home were nine, and he was treated at the doctor’s office fifteen times during 
February, March, and May of that vear: and was declared by his doctor to be 
able to return to work on May 20, 1933. There was no permanent disability. The 
nly doctor who testified in the case was the one who attended plaintiff, and he 
described his injuries as general body contusions, sprain of both wrists, and 
iracture of the lower one-third radius (left). Both arms were placed in splints; 
the one that was sprained being kept in splints almost four weeks and the frac- 
tured arm for about six weeks. The arm which was fractured continued to be 

ler and give pain to plaintiff when using it up to the time of trial, which 

as in September of the same vear. The doctor testified that was to be expected 
ind the tenderness might last for twelve months from the date of injury. Since 
there is no permanent injury, the amount so prayed for will be disallowed. 


The only amount we now have to determine is for pain and suffering. There 
is no set rule to govern, and any amount we might fix would necessarily be 
arbitrary. In a recent case decided by this court, namely, Elliot v. Rhymes, 153 
So. 600 (not vet reported [in State report]), we awarded a young school boy 
8750 for pain and suffering and doctor’s bili, which amounted to $125, or, in other 
vords, we awarded $625 for pain and suffering. The young man in that case was 
more severely injured than the plaintiff in this case, and we think suffered a 
great deal more. An amount of $600 is sufficient for pain and suffering in this 
case. Therefore the full amount for pain and suffering, doctor’s bills, and loss 
f earnings to which plaintiff is entitled is $700.50, with 5 per cent. per annum 
interest from judicial demand until paid, which amount is awarded against the 
detendant Rowan. 

[5] The policy of insurance under which the insurance company is alleged 

he liable contained the following condition: “B. Immediate written notice of 
any accident, like notice of any claim, and like notice of any suit resulting there- 
‘rom, with every summons or other process, must be forwarded to the home 
otice of the company, or to its authorized agent, provided, however, that failure 

give such immediate notice shall not invalidate any claim made by the assured 
it shall be known not to have been reasonably possible to give such notice 
mmediately and that notice was given as soon as was reasonably possible. When- 
ever requested by the company, the assured shall aid in securing information, 
evidence, and the attendance of witnesses; and shall at all times render to the 
company all reasonable cooperation and assistance.” 


The word “immediate” has been held by the courts to mean within a reason- 
able time. The facts regarding the notice given are as follows: 

_ The next day after the accident, plaintiff, with a broken arm and other 
injuries, called upon defendant Rowan and asked for pay for his injuries, which 
request was refused. On April 6th, 38 days later, Rowan received a letter from 
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plaintiff's attorneys making a demand, and on May 8, 1933, or 71 days after the 
accident, Rowan sent this letter to the defendant insurance company. However, 
on April 12, 1933, an accident blank was filled out by Rowan and given to the 
defendant insurance company’s agent. On said blank Rowan made this statement: 
“At the time of the accident, the assured did not consider it of sufficient import- 
ance to report.” 

Such a conclusion by Rowan was altogether unjustified. He knew he had had 
an accident and that plaintiff was injured to the extent of having his arm broken. 
This written report of the accident on April 12th is the first written report, and 
was 44 days after the accident. He claims to have given a verbal notice on April 
6th, which was 38 days after the accident. The insurance company contends that 
written notice of the accident given 44 days after the accident, under the cir- 
cumstances above related, is not a compliance with the provision of the contract 
of insurance, as above quoted, and that failure to comply with the condition set 
out in said contract amounts to a forfeiture of all rights under the contract ‘of 
insurance; that compliance with said condition is a condition precedent to lia- 
bility. The courts of this state, and nearly every other state of the Union, have so 
held. 

In the case of Dennis Sheen Transfer Company v. Georgia Casualty Company, 
163 La. 973, 974, 115 So. 165, 166, the Supreme Court of Louisiana said: “The 
eiving of immediate notice to the insurer of the accident insured against is a 
matter of importance to it. Prompt notice places the insurer in a far better 
position to ascertain the facts relating to the accident, and the names of the wit- 
nesses by whom those facts may be established, than a notice long delayed, and 
frequently enables the insurer. to make a more satisfactory adjustment than could 
he otherwise made. The policy makes the giving of immediate written notice by 
the assured a condition precedent to liability. Where such is the case, there can 
be no recovery on the policy by the assured, in the absence of the giving of the 
required notice, unless the giving of it has been waived. It cannot he said that 
notice delayed nearly three months is immediate notice. Oakland Motor Co. y. 
American Fidelity Co., 190 Mich. 74, 155 N. W. 729.” See, also, notes beginning 
on page 177 of 76 A. L. R., where decisions of nearly every state in the Union 
are cited, holding to the same view. 

[6] We therefore find that notice delayed for 44 days under the facts in this 
case was not immediate notice required by the policy, which was a condition 
precedent to liability on the part of the insurance company. It therefore follows 
that the insurer is not liable to the insured, Rowan, under the contract of insur- 
ance, and for the same reason the insurer of Rowan is not liable to plaintiff, a 
stranger to the contract. Act No. 55 of 1930. 

We therefore find that the judgment of the lower court is incorrect and will 
have to be reversed in part. 


It is ordered, adjudged, and decreed that the judgment of the lower court 
rejecting the demands of plaintiff against defendant Rowan be reversed, and 
there is now judgment in favor of Eugene Howard and against Richard S. 
Rowan in the full sum of $700.50, with interest at the rate of 5 per cent. per 
annum from judicial demand until paid, and all costs of court. 

It is further ordered that the judgment in favor of the Maryland Casualty 
Company rejecting the demands of plaintiff Howard be affirmed. 


CONTINENTAL CASUALTY CO. et al. v. PIERCE. No. 31187. 
Supreme Court of Mississippi, Division B. 
April 16, 1934. 
154 Southern Reporter 279. 
Syllabus by the Court. 
1. INSURANCE. 

Liability insurers of both automobiles involved in collision held properly 
joined in suit by injured person who had recovered judgment against both 
motorists, where insurers were jointly and severally liable, in that liability on 
each policy was for entire damage resulting from injury. 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 
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2. INSURANCE. 

Liability policy held to cover liability for injury to third person from negli- 
gent operation of automobile by insured’s servant. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Liability policy expressly excluding liability for injuries to insured’s employees, 
but insuring “any person * * * operating * * * such automobile” against liability, 
held not to cover liability of one operating the automobile as driver for insured, 
to employee of insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

\ppeal from Circuit Court, Lauderdale County; J. D. Fatheree, Judge. 

\ction by Mabel Pierce against the Continental Casualty Company and 
another. Judgment for plaintiff, and defendants appeal. 

Affirmed in part and reversed in part. 

Chas. M. & Russell Wright and Dunn & Snow, all of Meridian, for appellants. 

Reily, Parker & Lobrano, of Meridian, for appellee. 

\NDERSON, Justice. 

Appellee brought this action in the circuit court of Lauderdale county against 
appellants, Continental Casualty Company and Employers’ Liability Assurance 
Corporation, on two automobile liability insurance policies, one issued by the 
Continental Casualty Company to Mrs. Easterling, and the other issued by the 
Employers’ Liability Company to Mrs. Greer, to recover the sum of $7,500, the 
amount of a judgment theretofore recovered by appellee against John Toney, 
the driver of the Easterling automobile, and Mrs. Griffin, the driver of the Greer 
automohile, and Mrs. Greer, the owner thereof. The judgment was for damages 
for injury suffered by appellee as the result of the joint tort of the defendants 
in that action. The trial of this case resulted in a judgment against appellants 
on their insurance policies in the sum of $7,500, with interest and costs, from 
which judgment appellants prosecute this appeal. 

A history of the litigation up to the time of the present action will be found 
in Greer et. al. v. Pierce, 167 Miss. 65, 147 So. 303. The judgment sued on in 
this case was affirmed in that decision. Appellee was injured as the result of 
a collision between two automobiles at the intersection of a street and avenue 
1 the city of Meridian. One of the automobiles was owned by Mrs. Greer and 
driven by her employee, Mrs. Griffin; the other automobile was owned by Mrs. 
Easterling and driven by John Toney, accompanied by appellee. Mrs. Easter- 
ling was engaged in the real estate business in the city of Meridian and appellee 
was one of her employees in and about that business; her duties were to show 
‘ustomers of Mrs. Easterling houses for rent or sale. On the day of the injury 
John Toney was in Mrs. Easterling’s office; he was not a regular employee of 
hers. Mrs. Easterling directed appellee to show two ladies, prospective purchasers, 
some houses, and asked Toney to drive her automobile on the round of inspection. 
\ppellee, with the customers, got in the automobile and directed Toney to dif- 
ferent points in the city to which they were to travel. Appellee was on the back 
seat of the automobile with the customers. Toney was driving. Through the joint 
negligence of the drivers of the two automobiles there was a collision, resulting in 
the injuries for which appellee sued and recovered judgment, as stated, in the sum 
if $7,500 against Toney, the driver of the Easterling automobile, and Mrs. Greer, 
the owner of the other automobile, and Mrs. Griffin, the driver thereof. 

The attorneys for the Continental company appeared and defended that suit 
ior Toney, but under an agreement with appellee’s attorneys that such appearance 
and representation should not constitute in any sense an acknowledgment of its 
lability. On this appeal the Employers’ Liability company, with whom Mrs. Greer 
vas insured, filed an assignment of errors but neither argued the case orally, nor 
filed a brief. 

11] The only question common to both appellants is whether they could be 
sued jointly. They contend that there was a misjoinder upon the ground that the 
suit was upon two separate contracts, namely, the Easterling policy issued by the 
Continental company, and the Greer policy, issued by the Employers’ Liability 
‘ompany. We do not think there is any merit in that contention. Appellee was 
injured through the joint tort of Mrs. Greer and the driver of her automobile, 
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and John Toney, the driver of Mrs. Easterling’s automobile, and under the law 
they were all both 1 jointly and severally liable therefor. Nelson v. I. C. R. R. Co, 
98 Miss. 295, 53 Sv. 619, 31 L. R. A. (N. S.) 689; Oliver v. Miles, 144 Miss. 852, 
110 So. 666, 50 A. L. R. 357; Westerfield v. Shell Petroleum Corporation et al. 
161 Miss. 833, 138 So. 561. If appellee was protected by both the Continental 
policy and the Employers’ Liability policy such protection was likewise both joint 
and several. The iiability on each policy was for the entire damage resulting from 
the injury. In other words, the liability on the policies was coextensive with the 
liability of the joint tort-feasors, Mrs. Greer and John Toney. 

[2] So far as the appeal of the Employers’ Liability company is concerned, it 
is apparent at once that it is without merit. Its policy, in plain terms, insured Mrs 
Greer against liability for the injury to appellee from the negligent operation of 
her automobile by her servant, Mrs. Griffin. 

[3, 4] Whether the policy issued by the Continental company to Mrs. Easter- 
ling insured John Toney against his liability to appellee is a very different ques- 
tion, and is not easily solved. Appellee did not seek to hold Mrs. Easterling liable 
for her injury, because she knew that she was not liable under the fellow-servant 
rule. At the time of the injury, both John Toney, the driver of the Easterling au- 
tomobile, and the appellee, who was accompanying him, were servants of Mrs 
Easterling and were jointly engaged about their employer’s business; they were 
therefore fellow servants, and Mrs. Easterling was not liable for the negligent act 
of Toney resulting in the injury to his fellow servant, appellee. However, Toney 
was liable to appellee, as was held in the case of Greer v. Pierce, supra. The so- 
lution of this question turns upon the proper construction of two provisions of 
the policy, Clause A, which appears first, and a clause entitled “Additional As- 
sureds,” which appears later in the policy; there being several intervening clauses 

Clause A is in this language: “Hereby agrees to Insure the Assured Named 
in the Schedule Against Loss from the lability imposed by law upon the Assured 
for damages on account of bodily injuries, including death resulting therefrom, 
accidentally suffered, or alleged to have been suffered, within the policy period 
by any person or persons, by reason of the ownership, maintenance of use (in- 
cluding loading or unloading) of any of the automobiles described in the Schedule: 
excluding injuries suffered by any employee of the Assured while operating or 
caring for the automobiles covered hereby, and also excluding injuries suffered 
by any employee while in the course of his employment in the usual trade 
business or profession of the Assured, and excluding in any event any liability 
assumed by or imposed upon the Assured to pay Workmen's Compensation. 

The other clause is in this language >: “Additional Assureds. Ii the auto- 
mobiles covered by this policy are ‘private passenger" or ‘commercial’ automobiles 
any person or persons while riding in or operating any of such automobiles and 
any person, firm or corporation responsible for the operation thereof, shall be 
considered as an additional Assured under this policy. The automobiles included 
within the terms ‘private passenger’ and ‘commercial’ shall be those defined in 
the Company's Manual of Automobile Rules and Rates in use at the effective 
date of this policy. Vhe coverage afforded by this paragraph shall not apply 
unless the riding, use or operation above reterred to be with the permission ot 
the Assured named in the Schedule of this policy, or, if such Assured is an 
individual, with the permission of an adult member of such Assured’s household 
other than a chauffeur or a domestic servant, provided that coverage given by 
this paragraph shall not apply to a public automobile garage or an automobile 
repair shop, sales agency, service station, and/or the agents or employees there- 
of. In the event an automobile covered by this policy is sold, transferred 
assigned, the purchaser, transferee or assignee shall not be considered as an 


additional Assured without written consent of the Company evidenced by endorse- 
ment hereon.” 


1 


It will be observed that under Clause A employees of the insured are 
e xpressly excluded while operating or caring for the automobile “covered here- 
by,” and the policy also expressly excluded employees of the insured while in 
the course of their employment in the usual trade, business, or profession 0! 
the insured. Clearly, John Toney, the driver of the automobile, and appellee, 
who was engaged in her usual employment as Mrs. Easterling’s servant, come 
within these exclusions. In other words, the policy did not protect Mrs. Easter- 
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against liability for injuries received by either of them. The trouble arises 
t of this language under the subsequent clause entitled “Additional Assureds”: 


“Any person or persons while riding in or operating any of such automobiles 


x 


shall be considered as an additional Assured under this policy.” The argu- 
ent is that under that language John Toney was an additional assured; that he 
‘as insured against liability for appeilee’s injury, although Mrs. Easterling, to 
whom the policy was issued, was not insured against such liability. 

(5, 6] It is a cardinal principle of construction that a contract is to be con- 
rued as a whole; that all its parts are to be harmonized so tar as reasonably 
sssible; that every word in it is to be given effect, if possible; and that no part 

is to be taken as eliminated or stricken by some other part unless such a result 
s fairly inescapable. So construing the contract of insurance in this case, Mrs. 
Easterling’s policy insured her against liability to third persons, except as to a 
third person who was an employee of hers, and it also included as an insured 
any person, not an employee of hers, who was riding in or operating the auto- 
mobile with her permission; but this left standing all the while, and unaffected, 
the provisions that the poticy did not cover liability for injury to an employee 
i hers. There is nothing in the provision touching additional insureds which 
requires or even justifies, the elimination of striknig out of the provisions pro- 
visions that the policy did not cover an injury to an employee of Mrs. Easter- 
ling. Plainly the policy did not cover injury to an employee of Mrs. Easterling 
because of any negligence of hers; it nevertheless did include an injury through 
the negligence of an additional insured. A person invited or permitted by Mrs. 
Easterling to ride in or operate the automobile would thereby become an addi- 
tional insured, but it would require the writing into the policy of something which 
s not there, and the striking out of something which is there, to hold that the 
coverage of the policy included an employee of hers who, according to the 
terms of the policy, was expressly excluded therefrom. 

The construction contended for by appellee is not a reasonable one. It 1s 
hard to conceive that an insurance company would write a policy of that kind. 
For illustration: if Mrs. Easterling had been driving the automobile accompanied 
'y appellee, her employee, and the latter had been injured by her negligent 
driving, clearly the policy would not have protected Mrs. Easterling against 
liability for such injury, because it expressly so provides. But according to 
ippellee’s contention, the policy does insure Mrs. Easterling’s servant, John 
foney, against liability for an injury to appellee resulting from his negligent 
driving. In other words, Mrs. Easterling, who procured the policy and paid the 
premium therefor, would not be insured, while her servant, John Toney, who 
had nothing to do with procuring the policy, would be insured. We are of 
pinion that the contract bears no such construction 

Our construction of this policy is supported by Bernard v. Wisconsin Auto- 

Insurance Company, 210 Wis. 133, 245 N. W. 200. The facts in that case 

were very similar to the facts in this case, and the policy there involved was 
substantially the same as the one involved here, and the court reached the same 
result we have. 

It follows from these views that the julement is affirmed as to the Employers’ 

Liability Assurance Corporation, and reversed and judgment here for the Contin- 
tal Casualty Company. 
Attirmed in part, and reversed in part. 


McALLISTER v. MARYLAND CASUALTY CO. No. 28922. 
Supreme Court of Nebraska. April 20, 1934. 
254 Northwestern Reporter 478. 


INSURANCE. 

Where insurance agency had authority to issue policies and accept premiums 
in payment thereof, agency’s acceptance of cash to amount of difference between 
premium on new policy and credit on insured’s account for unearned premiums 
on canceled policies in other companies, /ield payment of premium in full, requir- 
Ing insurer to return unearned portion of premium on cancellation of new policy. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

Syllabus by the Court. 
Where an insurance company admits the authority of a local insurance 
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agency to issue policies and receive premiums in payment thereof, and where an 
insured, having credit for unearned premiums with such agency from canceled 
policies of insurance in other insurance companies, makes a further cash pay- 
ment to the agency to be applied on the payment of the premium with the 
insurance company sufficient, together with such credits, to pay the premium 
in full, such payment and credits amount to a payment of the premium du 
on the policy, and the insurance company is bound to return the unearned 
portion of the premium to the insured on cancellation of its policy with the 
insured. 

Appeal from District Court, York County; Hastings, Judge. 

Action by P. R. McAllister against the Maryland Casualty Company oi 
saltimore, Md. From a judgment in favor of the plaintiff, the defendant appeals 

Affirmed. 

Story & Thomas, of Omaha, for appellant. 

Sandall & Webster, of York, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, and Paine, J J., 
Messmore, District Judge. 

Messmore, District Judge. 

This is an appeal from the district court for York county, wherein that court 
found for plaintiff below, appellee herein; the cause having been tried to the 
court without the intervention of a jury. 

Plaintiff's petition alleges that he is engaged in the truck and transfer busi- 
ness in York, Nebraksa, aud that defendant is a foreign incorporated insurance 
company, licensed to do business as such in the state of Nebraksa; that on 
February 25, 1932, plaintiff received a policy of insurance from the authorized 
agent of defendant, bearing number OL,-858613, insuring his automobiles, trucks 
and trailers, upon which there was due from plaintiff a premium of $362.36; 
that plaintiff thereafter paid said premium to the duly authorized agent of th 
defendant company on March 1, 1932, and said agent issued a receipt to plaintiff 
in full payment of said premium; that defendant company attempted to cancel 
said policy of insurance for nonpayment of the premium on March 23, 1932; that 
defendant company has retused and still refuses to return the unearned pro rata 
premium on said policy in the sum of $324.59, for which sum plaintiff prays judg- 
ment against defendant company. ; 

The answer of defendant admits the identity of the parties and the issuance 
of the policy of insurance on February 25, 1932, and that it gave notice of the 
cancellation of said policy for nonpayment of premium on March 23, 1932 
effective April 2, 1932; aileges that its alleged agent was personally indebted 
to plaintiff prior to the issuance of said policy on Februray 25, 1932, and _ that 
said agent applied the money due plaintiff on other canceled policies against 
the premium due on said poicy; that defendant has received no part of 
premium due on said policy; alleges that the action is not based on the 
of insurance but is for money paid and received; denies each and every 
tion of the petition not admitted in the answer. 

Plaintiff, in reply, denies each and very allegation of fact contained in the 
answer and specifically denies that the action is not based on the insurance 
policy but is for money paid and received. 

J. R. Wessels testified in behalf of plaintiff to the effect that he was the agent 
for the defendant company for four vears prior to February 25, 1932; that 
Dominy & Sons, of Hastings, Nebraska, were writing the policies for defendant 
company, and when a policy was delivered to the witness for subsequent trans- 
mittal to the insured he would remit to Dominy & Sons within 45 days of the 
date of issuance of the policy and its delivery to witness; that the premium 0! 
$362.36 due on the policy ot defendant issued to plaintiff was charged by Domin) 
& Sons to the York Insurance Agency, of which the witness and one Paul Farm 
were owners and managers 

Plaintiff testified that Hilda Wessels, daughter of J. R. Wessels, delivered 
to him the policy in question in this action, and that he paid the amount of Ui 
premium, $362.36, as evidenced by exhibit 2 in the record, dated March 1, 1932: 
that he later received notice of cancelation of the policy from the defendan 
company under date of March 23, 1932, as evidenced by exhibit 3 in the record; 
that the policy went into effect February 25, 1932. 

Hilda Wessels testified that some time prior to February, 1932, she was 
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the employ of the York Insurance Agency, which firm had an agency contract 
with the defendant company, or with Dominy & Sons, or with Dominy & Steele, 
authorizing it to issue policies and remit the premiums due thereon within 45 
days; that the policy in question was issued on the order of C. M. Dominy & 
Sons, of Hastings, because of the nature of the business covered, was written 
by the Hastings firm and sent by it to the York Insurance Agency and delivered 
by it to plaintiff, the premium thereon to be paid by plaintiff within 30 days of 
the delivery of the policy to him, and the York Insurance Agency was to remit 
to Dominy & Sons within 45 days after the receipt of the policy by it. The 
witness also identified the receipt issued to plaintiff by her for payment in 
iull of his account of the premium due on the policy in question. 

The defendant company tendered into court the sum of $63.20, which, it 
alleges, is the amount of ithe unearned premium on the check of $100 paid by 
plaintiff on March 1, 1932, and which it admits is a valid payment on the premium 
and legally tendered after the issuance of its policy, and offered to confess judg- 
ment in that amount, which tender was refused. 

It may be stated at the outset that appellant and appellee have agreed on 
certain propositions of law, which may be summarized briefly, so we may get 
ihe connection, as follows: (1) That the powers of an agent of an insurance 
company are governed by the general law of agency. (2) An agent of an 
insurance company who is authorized to accept applications and to receive 
advance premiums thereon is in the transmission of such applications and 
premiums the agent of the insurance company, and not of the insured; appellant 
contending, however, that the York Insurance Agency was the agent of plaintiff 
in the receipt and disbursement of his money, and not of appellant. (3) Where 
the relation of agency legally exists the principal will be lable to third persons 
jor all acts committed by the agent in his behalf in the course of and within 
the actual or apparent scope of his agency. (4) Payment of premium to insur- 
er's authorized agent is payment to the insurer 

Appellant disagrees with the proposition of law contended for by appellee 
that payment of the premium in cash may be waived by an agent authorized to 
deliver policies and receive payments, notwithstanding a stipulation in the 
policy to the contrary. This proposition cannot be seriously contended for by 
appellee in view of the fact that he has failed to avail himself of it by properly 
pleading estoppel. 

Therefore, we come to the important question in this case. Did the York 
Insurance Agency have any money on hand on March 1, 1932, belonging to 
appellee? Appellant’s policy was issued February 25, 1932, and the record 
shows only one payment by appellee subsequent to that date, that of $100 on 
March 1, 1932, which it admits constituted a valid payment on the premium, 
but appellant contends that the York Insurance Agency used a credit of $113.46 
irom the Phenix Insurance Company as part payment of the premium on its 
policy and that the record shows no evidence that the Phenix Insurance Company 
ever returned the money to the York Insurance Agency for delivery to appellee 
It does not dispute that a payment of $186.44 was made January 14, 1932, and 
that said payment was made on a policy issued by another company, but there is 
no evidence, it contends, that said sum was returned by such other insurance 
company to the York Insurance Agency for delivery to appellee. The record, 
however, does show that a credit memorandum was issued for this amount. 
Appellant further maintains that it appointed the York Insurance Agency to 
write insurance policies and do other duties connected therewith, but did not 
appoint such agency to act as a bank for the funds of appellee or as a collec- 
tion agency for money due appellee from other insurance companies, and denies 
that such agency had money in its hands belonging to appellee at the time the 
receipt was issued. 

Citation is made in appellee's brief of the case of the Phoenix Ins. Co. v. 
Meier, 28 Neb. 124, 44 N. W. 97, wherein it was held: “When an insurance 
agent, who has authority to issue policies of insurance, * * * agrees with the 
assured to deduct the premium out of money then in his possession belonging 
to the assured, and apply it on the payment of the premium, such an agreement 
’ a re ceipt of the premium, and the company issuing the policy will be bound 
thereby.’ 


There is nothing in the record to sustain appellant’s contention that the only 
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amount that could be credited to the payment of the premium due on its policy 
was the sum of $100, paid by appellee by check March 1, 1932. The general 
agency of the York Insurance Agency is admitted. The credit to appellee 
with such agency existing at the time of the issuance of appellant’s policy on 
February 25, 1932, was $186.44, which may have been paid to some other insur- 
ance company in the transaction of the general business of the agency, but which 
credit was due plaintiff and no part of which he received back, but which money 
he desired to have credited to the payment of insurance premiums on his trucks 
and trailers. There is nothing in the record to challenge the fact that this 
money or money of like character was not in existence to be paid in appellee's 
behalf for insurance premiums. The refund from the Phenix Insurance Com- 
pany of $113.46 has been challenged by appellant as not having been returned 
to the York Insurance Agency on account of the moratorium issued by such 
company, but the record does disclose that $113.46 was credited to the York 
Insurance Agency's accourt and that that agency in turn credited appellee’s 
account with it. 

The trial court found from all the evidence that there was enough money 
in the possession of the York Insurance Agency from other insurance companies 
to the credit of appellee, together with the check of $100 paid by appellee to 
such agency, to pay the premium in full due on the policy of appellant and for 
which appellee received a receipt in full of such payment on March 1, 1932. 

We believe that the principle adopted in the case of Phoenix Ins. Co. y 
Meier, supra, is controlling, and that the judgment of the lower court should be 
and is hereby 

Affirmed. 
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CASUALTY 


PARAMOUNT PUBLIX CORPORATION vy. TRAVELERS’ 
INDEMNITY CO. No. 23720. 
Court of Appeals of Georgia, Division No. 2. March 16, 1934. 
Rehearing Denied March 31, 1934. 
INSURANCE. 

In suit on burglary policy covering felonious abstraction of insured property 
from safe by forcible entry leaving visible marks, in view of evidence showing 
that two doors to safe had been hattered and removed, charge predicating verdict 
for insurer on finding that, but for working of combination of safe, there could 
not have been entry, notwithstanding force used, held erroneous as tending to di- 
rect verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 669]10.) 

Syllabus by the Court. 

\Vhere the evidence in the case makes an issue to he passed upon by the jury, 
it is error for the judge to charge the jury in a manner that virtually amounts to 
the direction of a verdict. 

Error from Superior Court, Muscogee County; C. F. McLaughlin, Judge. 

Suit by the Paramount Publix Corporation against the Travelers’ Indemnity 
Company. Judgment for’ defendant, plaintiff's motion for a new trial was over- 
ruled, and plaintiff brings error. 

Reversed. 

Bryan, Middlebrooks & Carter, of Atlanta, and W. R. Flournoy, of Columbus, 
for plaintiff in error. 

\MeDaniel, Neely & Marshall and W. Neal Baird, all of Atlanta, and Frank U. 

rard, of Columbus, for defendant in error. 

Surton, Judge 


The Travelers’ Indemnity Company insured the Paramount Publix Corporation 
against burglary, “which [the contract provides] shall mean the felonious abstrac- 
tion of any of such insured property from within the insured part (as specified in 
item 8 of the declarations) of such safe or vault, by any person or persons making 
felonious entry into such safe and such insured part thereof, and also into the 
vault, if any, containing such safe, when all doors of such safe and vault are duly 
closed and locked by all combination and ttme locks thereof; provided that such 
entry shall be made by actual force and violence of which there shall be visible 
marks made by tools, explosives, electricity, gas, or other chemicals, upon the ex- 
terior of (a) all of said doors of such safe and of the insured part thereof and of 
the vault, if any, containing such safe, if entry is made through such doors, or (b) 
the top, hottom, or walls of such safe and of the insured part thereof and of the 
\ault, through which entry is made, if not made through such doors.” 


Certain funds of the insured were stolen from the insured part of its safe. 
The money was placed inside the safe, which had a double safe door. The inside 
door of the safe, which had a lock, was closed and locked with a key, and the outer 

was then closed, and locked, by the combination having been spun. The 
lurglars sawed the hinges on the outer door of the safe in two, and there were 
scratches and visible marks on the door where the hinges had been sawed and cut 
for the purpose of entering the safe. On the combination of the safe on the outer 
door there was an oily substance, which had not been on the safe the night be- 
fore the burglary. The outer door of the safe, which was too large for one man 
to move, had heen removed from the safe and placed upon the opposite side of the 
om. The inner door of the safe, which was made of iron or steel, had had the 
lock securing the same hammered and battered off, and there were marks of ham- 
ng or battering, indicating that the lock on the inner door had been forcibly 
imered and battered to effect any entry into the safe where the money was. 
lock of the inner door was not found in the office of the insured where the 

safe was. The sawing of the hinges on the outer door of the safe was not of it- 
self sufficient to effect an entry into the safe, in that the outer door of the safe 
contained certain bolts extending on both sides of the door into the sides of the 
sate, which would have prevented the opening of the door of the safe, even though 
he hinges were sawed off, unless the combination of the safe was worked. Al- 
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though the hinges on the outer door were sawed in two, and oil appeared on the 
outer door and on the combination of the safe, the combination must have been 
worked in order to have permitted the burglars to remove the outer door of the 
safe. The safe had two doors. The inner door, leading to the place wherein the 
money was kept in the safe, was locked with a key, and the outer door was opened 
by a combination lock, and on the night of the burglary both the inner door and 
the outer door were locked and fastened. Entry into the safe through the inner 
door could not have been effected after the outer door was taken off, except by the 
use of force and violence. 

After the refusal of the insurer to adjust the loss, the insured filed suit on 
the policy. Upon the trial of the case the above facts appeared. The court, in 
charging the jury, instructed them that, if they were satisfied “that the loss was 
occasioned and entry was effected by actual force and violence, of which there 
were visible marks made by tools, explosives, electricity, gas, or other chemicals, 
upon the exterior of all of said doors of such safe and of the insured part thereof, 
as I said, if you find that there were visible marks of force and violence made by 
tools, explosives, electricity, gas, or other chemicals, and that the entry was 
effected by reason of the same, then, gentlemen, the plaintiff would be entitled 
to recover. Upon the contrary, should you find that the entry was not effected 
by force and violence, not by force and violence, but that entry was effected by 
the operation of working of the combination, and that but for the working 
of the combination to the safe there could not have been an entry notwithstand- 
ing force and violence used, if you should find that to be true, then you would 
return a verdict in favor of the defendant.” 

The jury returned a verdict for the defendant, and the plaintiff moved for a 
new trial, the motion was overruled and to this judgment it excepts. 

The latter portion of the above charge, beginning with the words “Upon the 
contrary,” is assigned as error by the plaintiff, as being a virtual direction of a 
verdict for the defendant, if the evidence showed that, although the two doors to 
the safe had been battered and removed, and that actual entry into the outer safe 
could have been effected only by working the combination of the safe. 

The meaning of this portion of the charge excepted to was that the jury should 
find ior the defendant if, but for the working of the combination to the safe, there 
could have been no entry, even though force and violence were used in effecting 
the entry into the safe, and both doors showed marks thereof. The meaning of 
the above provision in the insurance contract is that the insurer is liable where 
there was felonious entry into the safe, when all doors of the safe were duly 
closed and locked by all combinations and time locks, where such entry was made 
by actual force and violence, of which there should be visible marks upon the ex- 
teriors of all doors of such safe and of the insured part thereof, if entry is made 
through such doors. This court is of the opinion that, by construing this provision 
of the policy most favorably to the insured (which was the proper construction to 
be placed thereon), and by construing it in an effort to accomplish the object of 
the insurance, the above charge of the court was erroneous and tended to direct 
a verdict for the insurer, under the undisputed evidence in the case. We think 
that to give it the construction placed thereon by the trial judge and contended 
for by the insurer would be too narrow and limited a construction, and would put 
such a strained construction thereof as would tend to practically defeat the object 
of the insurance, and would make such a policy a burglary insurance almost 
useless. Coumbia Casualty Co. v. Rogers, 29 Ga. App. 248, 114 S. E. 718; Id., 157 
Ga. 158, 121 'S. EB. 224. 

It follows that the trial judge erred in overruling plaintiff's motion for new 
trial. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 
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MARYLAND CASUALTY CO. v. TEXAS FIREPROOF STORAGE CO. 
No. 1475. 
Court of Civil Appeals of Texas. Waco. March 1, 1934. 
Rehearing Denied April 5, 1934. 
69 Southwestern Reporter (2d) 826. 
4, INSURANCE. 

Insurer, where obligation to insured is expressed in policy in general terms, 
may generally insert as many clauses excepting particular risk from general 
coverage as it sees fit, notwithstanding its obligation is materially limited after 
excluding risks specifically excepted. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

5. INSURANCE. 

Exceptions to insurer’s liability under indemnity policy insuring warehouse- 
man against liability imposed by law for injuries and death suffered by persons 
nut employees, excluding liability arising out of accident caused by insured’s 
motor vehicles unless accident occurred on insured’s premises or on public ways 
adjacent thereto, or was caused by removal and change of goods handled and 
distributed by warehouse elsewhere than at described premises, held valid and 
effective. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Suit by the Texas Fireproof Storage Company against the Maryland Casualty 
Company. From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed, and judgment rendered for the defendant. 

Jos. W. Hale and Geo. Clark, both of Waco, for appellant. 

Gene Maddin and Tirey & Tirey, all of Waco, for appellee. 

GALLAGHER, Chief Justice. 

This suit was instituted by appellee, Texas Fireproof Storage Company, 
against appellant, Maryland Casualty Company, to recover the sum of $600 claimed 
by appellee under the terms and provisions of a policy of indemnity insurance 
issued to it by appellant. Appellee alleged that the sum sued for was paid by it 
in compromise and settlement of three dé amage suits brought against it by cer- 
tain parties who had sustained personal injuries as the result of the negligence 
of its employees in the discharge of the duties of their employment. Appellee 
alleged that under the terms of its said policy, appellant was obligated to reim- 
burse it for the sum so paid. Appellant alleged that the accident which caused 
such damages was not covered by the terms of appellee’s policy. The case was 
tried by the court without a jury and judgment rendered in favor of appellee 
against appellant for the sum so sued for. There was little, if any, contradiction 
in the testimony. The court, at the request of appellant, filed rather elaborate 
findings of fact and conclusions of law. 

Opinion. 

Appellant presents numerous assignments of error assailing the judgment of 
the court on the ground that appellee’s policy did not cover the accident in which 
the several plaintiffs in the suits compromised and settled by it sustained their 
injuries. Said policy, in item IV (a), recited that the business conducted by 
ippellee was a warehouse; that the same was located at 219-227 South Eleventh 
street in Waco: and that said premises had a total street frontage of 296 feet. 
The principal obligation assumed by appellant under the terms thereof was 
expressed as follows: 

“Maryland Casualty Company of Baltimore, in consideration of the premium 
herein provided, does hereby agree with the assured named herein, subject to the 
limitations, conditions and exceptions hereof as follows: 

“General Insuring Agreements—Section I. 

“I. To insure said named assured against loss from the liability imposed by 
‘aw upon the assured for damages on account of bodily injuries, including death 
resulting therefrom, accidentally suffered or alleged to have been suffered by 
any person or persons not employed by the assured, while within or upon the 
Premises described in Item IV (a) of the Schedule of the Statements hereof or 
upon the sidewalks or other ways immediately adjacent thereto, (and elsewhere, 
't caused in the course of their employment by employees of the assured engaged 
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as such at said premises, but who are required in the discharge of their duties 
to be from time to time at other places).” 

Subdivisions II to VI, inclusive, of said section of the policy are not material 
to the issue under consideration. Subdivision VII of said section was in part as 
follows: 

“This policy does not cover: * * * 

“(6) any accident caused directly or indirectly by any automobile vehicle or 
by any draught or driving animal or vehicle owned or used by the assured or by 
any employee of the assured in charge thereof, unless such accident shall occur 
upon the premises specifically described in Item IV (a) of the Schedule hereof 
or on the public ways immediately adjacent thereto; 

“(7) any accident caused directly or indirectly by the consumption, use, 
installation, removal, repair, change or demonstration, elsewhere than at the 
premises specifically described in Item IV (a) of the Schedule hereof, of any 
goods, article or product manufactured, handled or distributed by the assured.” 

The court found, in substance, that the accident in which the several plain- 
tiffs in the suits compromised and settled by appellee sustained their injuries, did 
net occur on the premises described in the policy aforesaid, nor on the sidewalks 
or ways immediately adjacent thereto, but that the same occurred on North 
Fourth street in Waco at a point about thirty-three city blocks from such prem- 
ises; that said accident arose out of the execution by appellee of a contract to 
transport certain 8-inch iron water pipe from a depot in the city of Waco and 
distribute the same and to end along said street: that the injuries sustained by 
said plaintiffs resulted from the collision of the car in which .they were riding 
with such pipe; that appellee’s employees engaged in so distributing said pipe 
were regularly engaged as such at the premises described in the policy when not 
assigned to such duties as took them away from such premises. The court further 
found specifically that said accident was caused directly or indirectly by an 
employee of appellee in charge of one of the automobile trucks owned and _ used 
by it, and further, that such accident was caused directly or indirectly by the 
installation, removal, and change of goods and articles being handled and dis- 
tributed by appellee. 

[1-4] The court concluded as a matter. of law that paragraphs (6) and (7) 
of subdivision VII of section I of said policy, as above recited, if effective, 
would, under the findings aforesaid, prevent recovery herein by appellee, but 
further concluded that the same were not effective because they were antagonistic 
to and in conflict with the provisions of subdivision I of section I of such policy, 
and, when considered therewith, created an ambiguity. Said paragraphs, as do all 
the others contained in subdivision VII, purport to except certain particular risks 
from the general coverage of appellee’s policy. The ordinary office of an excep- 
tion is to take something out of the contract which would otherwise have been 
included in it. When the meaning of an exception is reasonably certain, it must 
be given effect, unless wholly repugnant tc the provision intended to be limited 
thereby. 13 C. J. p. 567, § 537; South Texas Mortgage Co. v. Coe (Tex. Civ 
\pp.) 166 S. W. 419, 422, par. 6, and authorities there cited; Palatine Insurance 
Co. v. Coyle (Tex. Civ. App.) 196 S. W. 560, 563, par. 2, and authorities there 
cited (affirmed [Tex. Com. App.] 222 S$. W. 973). The rule for determining 
whether a particular provision in a contract or conveyance shall be held invalid 
on the ground of repugnancy to preceding provisions is carefully stated by Judge 
Speer in Associated Oil Company v. Hart (Tex. Com. App.) 277 S. W. 1048, 
1044, pars. 3 and 4. We quote therefrom as follows: 

“Generally, of course, the parties to an instrument intend every clause in 
such instrument to have some effect and in some measure to evidence their agree- 
ment, and this purpose should not be thwarted except in the plainest case ot 
necessary repugnance. In truth, a reservation or exception which is repugnant to 
the grant is stricken from the instrument for the sole purpose of giving effect to 
the evident intention of the parties to the instrument. It is an artifice or arbitrary 
device adopted by the courts to accomplish the wholesome purpose of giving 
effect to the intention of the parties as gathered from the instrument as a whole. 
The rule permitting this arbitrary rejection of part of an instrument does 
prevail, however, where there is room for construction through reconcilement 
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he parts. Bearing in mind that reservations and exceptions out of the thing 
eranted are clearly allowed, it is necessarily true, as pointed out in Cravens v. 
White [73 Tex. 577, 11 S. W. 543, 15 Am. St. Rep. 803], in the nature of things 
‘there is more or less repugnancy in the provisions of all deeds in which a part 
f the thing embraced in the general description is excepted from the operation 

the instrument.’ This statement is not absolutely accurate when technically 
tested, but is abundantly true according to the common understanding. Of course, 
in law there is no repugnancy if the reservation or exception is explicable without 
destroying the grant in whole or in part. It merely presents a proper case for 
construction. Obviously, any disregard of any portion of the deed does violence 
to the act of the parties in employing such language and will never be resorted 
to arbitrarily. See Benskin v. Barksdale (Tex. Com. App.) 246 S. W. 360, and 
suthorities there cited.” 

See, also, Koenigheim y. Miles, 67 Tex. 113, 121, 122, 2 S. W. 81; Watkins v. 
Tucker, 84 Tex. 428, 430, 431, 19 S. W. 570. An insurance company that issues 
a policy in which its obligation to the insured is expressed in general terms, may 
irdinarily insert as many clauses excepting particular risks from the general cover- 
age as it sees fit, notwithstanding such obligation, after excluding the risks specif- 
ically excepted, may be materially limited in its scope. 1 Couch on Insurance, p. 
391: Fidelity & Casualty Company v. Palmer Hotel Co., 179 Ky. 518, 200 S. W. 
923, 924, par. 2, and authorities there cited, L. R. A. 1918C, 808; National Life 
his. Co. v. Coughlin, 72 Colo. 440, 212 P. 486, 487, par. 2: Pelican Ins. Co. v. 
Troy Co-op. Ass’n, 77 Tex. 225, 13 S. W. 980, 981: Phoenix Insurance Co. 
\ Boren, 83 Tex. 97, 18 S. W. 484. 

[5] The clause in the policy sued on which obligated appellant to indemnify 
appellee, as the same has been hereinbefore recited, was expressly made “subject 
to the limitations, conditions and exceptions hereof.” Said obligation, so far as 
applicable here, was to indemnify appellee against liability for accidents caused 
by certain of its employees in the course of their employment occurring else- 
where than on the particular premises described in the policy. It was general 
in its terms, and unless limited by subsequent provisions, embraced all accidents 
of every kind occurring off the premises, if caused by such employee in the 
discharge of the duties of their employment. Clearly, the purpose of paragraphs 
(6) and (7) of subdivision VII was to except from the obligation created by the 
policy liability for damages arising out of accidents of the particular kinds and 
classes specified therein. Liability for all other kinds or classes of accidents 
except those so enumerated remained within the original obligation. Since such 
obligation was both conditional and general, such exceptions are not repugrant 
to the promise of indemnity contained therein but are valid limitations thereof. 
The court erred in holding them invalid. See, in addition to the authorities above 
cited: U. S. Fidelity & Guaranty Co. v. Baldwin Motor Co. (Tex. Com. App.) 
34 S.W.(2d) 815, 818, 819; International Travelers’ Ass’n v. Yates (Tex. Com. 
App.) 29 S.W.(2d) 980, 981, pars. 5 and 6; General Accident Ins. Co. v. Hayes, 
52 Tex. Civ. App. 272, 113 S. W. 990, 991, 992; Southern Surety Co. v. Hartman 
(Tex. Civ. App.) 206 S. W. 379, 380, pas. 3; Northwestern Casualty & Surety 
Co. v. Barzune (Tex. Civ. App.) 42 S.W.(2d) 100, 102, pars. 1 and 2: Great 
Southern Life Ins. Co. v. Kirkpatrick (Tex. Civ. App.) 48 S.W.(2d) 759, 760, 
par. 2. 

[6] The trial court found the existence of every fact necessary to support 
appellant’s contention that the accident in which the several plaintiffs in the suits 
compromised and settled by appellee sustained their injuries, was not covered by 
the policy sued on, and erred only in the application of the law to the facts so 
found. The judgment of the trial court is reversed and'judgment is here rendered 
for appellant. McLendon v. Federal Mortgage Co. (Tex. Civ. App.) 60 S.W.(2d) 
524, 326, par. 4 (writ refused). 
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MISCELLANEOUS 


INSURANCE CO. OF NORTH AMERICA et al. v. HOPPER. 
Court of Appeals of Kentucky. March 13, 1934. 
69 Southwestern Reporter (2d) 728. 
1. INSURANCE. 

Action against foreign insurer having office and place of business within 
state, or chief agent residing in state, may be brought in county where contract 
was to be performed (Civ. Code Prac. §§ 71, 72). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2. INSURANCE. 

Circuit court in county of insured’s residence had jurisdiction of suit on 
policy insuring race horses against death, where insurance was to be paid to 
insured at his home in county of his residence (Civ. Code Prac. §§ 71, 72) 

(For other cases, see Insurance, Dec. Dig. § 618.) 

3. INSURANCE. 

Evidence in suit on policy insuring race horses against death established 
that insured did not fail to have horse examined by competent veterinarians 
immediately after injury. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. 

Insured’s failure to immediately report to insurer injury which did not cause 
horses’s death did not avoid policy insuring race horse against death. 

(For other cases, see Insurance, Dec. Dig. § 334[3].) 

7. INSURANCE. 

Evidence in suit on policy insuring race horse against death sustained verdict 
for $2,500 as value of horse at time of its death. 

(For other cases, see insurance, Dec. Dig. § 665[4].) 

8 INSURANCE. 

Where policy enumeraied perils insured against and contained clause reciting 
that live stock was insured only against death or destruction on specified condi- 
tions, such specified conditions confined insurance on live stock to death or 
destruction directly caused by perils enumerated in policy, so that insurer was 
not liable for death of race horse not caused by any of enumerated perils. 

Insurance policy involved enumerated perils insured against and 
contained a clause reciting that the policy insured live stock only against 
death or destruction due to injuries which were necessary in the opinion 

of a qualified veterinarian to immediately relieve incurable suffering. 

provided death or injuries were directly caused by perils insured sustained 

within the policy term 

(For other cases, see Insurance, Dec. Dig. § 426.) 

Appeal from Circuit Court, Whitley County. 

Suit by H. C. Hopper against the Insurance Company of North America and 
the Indemnity Insurance Company of North America. From a judgment for plain- 
tiff, defendants appeal. F 

Judgment against the Indemnity Insurance Company of North America at- 
firmed, and against the Insurance Company of North America reversed and re- 
manded for a new trial. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellants. 

J. M. Robsion, of Barbourville, for appellee. 

Cray, Justice. ° 

On March 7, 1931, the Insurance Company of North America and Indemnity 
Insurance Company of North America issued to H. C. Hopper a policy insuring 
two race horses, Dragon and Chum, against death, On May 14, 1931, Dragon 
died, and, liability having been denied, this suit was brought to recover on the 
policy. The trial resulted in a verdict and judgment for $2,500. The insurance 
companies appeal. 

[1, 2] The jurisdiction of the Whitley circuit court, where the trial took 
place, was properly challenged, and the first question presented is whether that 
court had jurisdiction. Appellants insist that under the construction placed on 
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section 71, Civil Code of Practice, in Sun Mutual Ins. Co. v. Crist, 39 S. W. 837, 
19 Ky. Law Rep. 305, the transaction took place with an agent either in Bourbon 
county or Fayette county, and this suit should have been brought in one of those 
counties. In view of our conclusion, we deem it necessary to determine where the 
transaction with the agent took place. Recently we have had occasion to review 
the question of venue in actions against insurance companies, and, after a careful 
consideration of sections 71 and 72, Civil Code of Practice, in the light of their 
history, we have reached the conclusion that section 71 is not exclusive, but is 
merely cumulative, and that an action against a foreign insurance company, having 
an office and place of business in this state, or a chief officer or agent residing 
in this state, may be brought in the county where the contract was to be performed. 
Ocean Accident & Guarantee Corporation v. Milford Bank, 236 Ky. 457, 33 S.W. 
(2d) 312. To the same effect is Torrent Lodge v. National Surety Co., 231 Ky. 
302, 21 S.W.(2d) 439. Here in case of loss or injury the insurance was to be 
paid to the insured at his home in Corbin, Whitley county. In the circumstances 
the contract was to be performed there, and there can be no doubt that the Whit- 
ley circuit court had jurisdiction. 

3, 4] The further point is made that appellants were entitled to a peremptory 
instruction on the ground that Hopper did not employ a qualified veterinarian to 
attend the horse, and did not give immediate notice to the company of the illness 
cr injury to the horse, as required by the policy. Dragon had suffered a bowed 
tendon in the year 1929. On May 4, 1931, he rapped himself, from which there re- 
sulted a slight injury. A few minutes after the injury, an experienced veterinary 
surgeon was called to treat Dragon. The next day another veterinarian was called. 
The horse was then taken from Douglas Park to the Caperton Ranch near Louis- 
ville to rest up. At the request of Mr. Riddle, who had charge of the horses, the 
superintendent of the Caperton Ranch called in another veterinary surgeon to see 
Dragon on the morning of May 14th. On the same day appellants were notified 
by telegram of the injury, and about 1:15 p. m. May 14, Dr. Calldemeier, a vet- 
erinary surgeon, was sent by appellants to examine Dragon. He found the horse 
in good shape, with the exception of a slight soreness and stiffness in his leg. 
\bout an hour afterward, the superintendent of the Caperton farm heard a noise 
in the barn where the horse had been placed. On going in he found that the horse 
had torn down the stall, and some of the witnesses testified that he had his head 
through the partition. The horse died in a few minutes. Appellants had a post 
mortem examination held by Dr. Calldemeier and Dr. Proctor and one of their 
executive officers. They found no evidence of poison or foul play. The horse’s 
neck from his jaw back to his shoulder was badly bruised, and blood clots were 
found in his neck. It is clear from this evidence that Hopper did not fail to have 
the horse immediately examined by competent veterinary surgeons. On the con- 
trary, two were employed immediately, and another was subsequently employed. 
But appellants insist that there was a failure to apprise them immediately of the 
horse’s injury. If it had been made to appear that the horse’s death was the re- 
sult of the injury, a different question would be presented, but the evidence of all 
the experts shows that the horse’s death on May 14th was not attributable in 
any way to the injury which he had received. On the contrary, Dr. Calldemeier 
testified that, when he examined the horse a few minutes prior to his death, his 
pulse, respiration, and temperature were all normal, and that the only defect or 
disability that he noticed was that the horse was slightly sore or stiff in the left 
fore leg just above the ankle. The only reasonable explanation of the horse’s 
death is that he died from strangulation, and it is not perceived how this could 
have been avoided had appellants received immediate notice of his injury. Indeed, 
if anything could have been done, Dr. Calldemeier had ample opportunity to do it 
before the horse died. Clearly a failure immediately to report an injury, which did 
not cause the horse’s death, did not have the effect of avoiding the policy. 

[5] By the policy the Indemnity Insurance Company of North America insured 
against death from (a) natural causes; (b) accidents; (c) act of God; (d) act 
of man other than the owner, his servants, agents or employees, and without his 
or their knowledge, consent, or connivance; (e) destruction when necessary in the 
opinion of a qualified veterinarian immediately to relieve incurable suffering. In- 
struction No. 1 authorized a verdict in favor of the insured if the horse Dragon 
died from any one of the four causes first mentioned. It is argued that the in- 
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struction is defective on the ground that there was no evidence that the horse died 
from natural causes, or from an act of God, or from an accident. As we construe 
the policy, it insures against death from all causes except the act of the owner, his 
servants, agents or employees, or the act of some other man with their knowledge, 
consent, or connivance. Hence, the only real issue in the case is whether the 
horse died from an act of the owner, his servants, agents or employees, or the act 
of another with their knowledge, consent or connivance. That being true, the 
specification of the different causes was in no wise prejudicial to appellants. 

[6] Another contention is that the court erred in not permitting appellants to 
impeach the witness Riddle by showing that a few months after the death of the 
horse he stated to a witness in Cincinnati that the horse at the time of his death 
was worth only $500. Not only were the questions propounded the impeaching wit- 
ness not in proper form, but, in view of the fact that there was substantial evidence 
that the horse was worth $2,500 at the time of his death other than that given by 
the witness sought to be impeached, we do not regard the exclusion of the impeach- 
ing evidence as prejudicial error. 

|7| Witnesses for appellant testified that on account of his injury the horse 
was worth only $500 at the time of his death. On the other hand, the witnesses 
for appellee testified that the injury to the horse was only slight, and did not ma- 
terially affect his market value, and that he was worth at the time of his death 
from $2,500 to $3,500. Indeed, it was shown that he was sold for $3,500 to the 
insured, and shortly prior to the last accident the sosarag had a bona fide offer of 
$3,500 for the horse. In the circumstances it cannot be said that the verdict of 
$2,500 is flagrantly against the evidence. 

[8, 9] Lastly, it is insisted that the Insurance Company of North America was 
entitled to a directed verdict on the ground that it was not liable under the policy. 

The policy is in two parts. By its terms the Insurance Company of North 
\merica insured 

“(a) Against loss or damage caused by fire or lightning at all times. 

“(b) Against loss or damage caused by fire, lightning, sinking, stranding, col- 
lision (the coming together of cars during coupling not to be deemed a collision), 
or derailment while in transit by steamship or railroad. Also 

“(c) Against marine perils while on ferries and/or in cars on transfers in 
connection therewith 

“Tt is agreed this policy insures live stock only against (a) death: (hb) des- 
truction due to injuries which was necessary in the opinion of a qualified veter- 
inarian to immediately relieve incurable suffering; provided (a) death, (b) injur- 
es, were directly caused by perils insured sustained within the policy term.” 

We think the concluding clause, “provided (a) death, (b) injuries, were di- 
rectly caused by perils insured sustained within the policy term,” confines the in- 
surance on live stock to death or destruction due to injuries, etc., directly caused 
hy fire, lightning, sinking, or the other perils theretofore enumerated. As the 
death of the horse “Dragon” was not caused by any of those perils, it follows that 
the Insurance Company of North America’s motion for a peremptory instruction 
should have been sustained. However, inasmuch as the failure of the court to 
sustain the motion did not advetsely affect the rights of the Indemnity Insurance 
Company of North America, there is no merit in its contention that it, too, is en- 
titled to a reversal. 

On the appeal of the Indemnity Insurance Company of North America the 
judgment is affirmed. On the appeal of the Insurance Company of North America 
the judgment is reversed, and cause remanded for a new trial not inconsistent 
with this opinion. One half the costs will he paid by the Indemnity Insurance Com- 
pany of North America, and the other half by appellee. 

Whole court sitting. 

UNITED MARBLE TILE CO. v. AMERICAN CREDIT-INDEMNITY 
CO. OF NEW YORK. 
Supreme Court of Pennsylvania. March 19, 1934. 
171 Atlantic Reporter 461. 
INSURANCE. 

In action on credit indemnity policy covering losses on sales of goods shipped 

to debtors having specified mercantile rating, evidence sustained finding that 
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actual transaction was sale and delivered to building owner who had required 
rating, not to general contractor who had no rating, warranting recovery on 
policy. 

* _Ryidence disclosed that building owner, dissatisfied with marble and 

tile work of subcontractor selected by general contractor, arranged to have 

such work done by plaintiff, the insured; that plaintiff agreed to do such 

work if owner would “get out from under” the contract with general 
contractor so far as such work was concerned; that, to accomplish this, 
owner’s attorney had general contractor assign his interest in so far as 
relating to marble and tile work to owner; that owner executed an 
agreement with plaintiff reciting existence of a contract between general 
contractor and plaintiff and undertaking to pay the amount due plaintiff 

in case general contractor failed to do so; and that after execution of 

such papers, plaintiff shipped the tile and marble to itself at site of 

building and proceeded with and completed the work. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal No. 116, January term, 1934, from judgment of Court of Common 
Pieas: Lackawanna County, March term, 1930, No. 1419; Will Leach, Judge. 

Assumpsit on a policy of credit indemnity by the United Marble & Tile 
Company against the American Credit-Indemnity Company of New York, tried 
by the court without a jury. Judgment for plaintiff in the sum of $5,782.32, and 
defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Schaffer, Maxey, Drew, and 
Linn, JJ. 

O'Malley, Hill, Harris & Harris and Reese H. Harris, all of Scranton, for 
appellant. 

George Morrow, of Scranton, for appellee. 

SCHAFFER, Justice. 

This suit is on a policy of credit indemnity issued by defendant to plaintiff. 
The case was tried by the court without a jury and the finding was in plaintiff's 
favor. From the judgment entered defendant appeals. 

Appellant issued its policy guaranteeing appellee “against loss * * * due to 
insolvency * * * of debtors * * * which loss shall result from * * * 
bona fide sales of marble, tile and brick shipped * * * and delivered in the 
usual course of business.” One of the conditions of the contract was that no loss 
was covered “unless the debtor to whom the goods were shipped and delivered 
shall have in the latest published book of the Bradstreet’s Mercantile Agency, at 
the date of the shipment, a capital rating and its accompanying credit rating, as 
tabulated” in the policy. 

Lockett, as contractor, entered into a nonlienable contract with Woloz, as 
owner, to erect an apartment house. Woloz had a Bradstreet rating; Lockett did 
not. Woloz, not being satisfied with the subcontractor selected by Lockett to fur- 
nish the marble and tile work in the kitchens and bathrooms, arranged to have 
this work done by the United Marble & Tile Company, the plaintiff. When plain- 
‘iff ascertained that Lockett had a general no-lien contract for the erection of the 
building, it declined to go ahead with the work, but agreed to undertake it if 
Woloz would “get out from under” the contract with Lockett so far as the marble 
and tile work was concerned. Woloz through his attorney then took such steps as 
he deemed necessary to free himself from the general contract and to allow him 
to deal directly with the marble company. This took the form, so Lockett testified, 
of the assignment to Woloz of his (Lockett’s) interest in the general contract so 
lar as it related to marble and tile. Woloz said that this was done so that he could 
not be called upon to pay both Lockett and the appellee. This paper apparently 
was lost. Woloz also executed an agreement with the appellee in which a contract 
between Lockett and appellee was recited and Woloz undertook to pay the amount 
due appellee in case Lockett did not do so. After these papers were executed, the 
appellee shipped the tile and marble to itself at the site of the building and pro- 
ceeded with and completed the work. Woloz failed to pay plaintiff, which there- 
upon, notified defendant. Defendant proceeded against Woloz and recovered judg- 





908 The Insurance Law Journal, Vol. 83 [Sept., 1934 


ment. The judgment proved to be uncollectible. Plaintiff then brought this suit on 
the policy of credit indemnity, and appellant defended on the ground that the sale 
by the Marble Company was a sale to Lockett, who did not have Bradstreet rating, 
and that, therefore, the policy did not cover the transaction with Woloz as the 
sale was not made to him and he was merely a guarantor. 

Under the peculiar facts as they were developed, we think it not an inescap- 
able conclusion that the sale was made to Lockett. Certainly the delivery was not 
made to Lockett; it was made to the plaintiff itself. Taking all the facts into 
account, we believe it fair to conclude that the final dealing was between plaintiff 
and Woloz, who was the actual purchaser. While the papers which were executed 
were perhaps inartistically prepared and somewhat muddled, what the parties 
intended to achieve, the actual transaction, as the court below found, was a sale 
and delivery to Woloz. 

National Aniline & Chemical Co. v. American Credit Indemnity Co., 228 Pa. 
588, 77 A. 920, relied upon by appellant as sustaining its position, is not decisive 
of the case in hand on its facts. That case does not involve the important fact 
present here, which is, namely, that the installation was made in the building of 
the owner at his request; nor does it involve the consignment of the goods by the 
seller to itself, and the delivery of them to the owner. We there held that the 
mere guaranty by one with a rating was not sufficient under the terms of the 
policy, and we would so hold if that were all that was shown in the pending case. 

Appellant states, as a strong circumstance showing that the sale was made to 
Lockett, that he gave a note to appellant for the cost of the work. There is evi- 
dence in the record that he gave the note, but he testified he did not. No note was 
produced and the court found none was given. There can be no question that 
plaintiff’s reliance was upon Woloz. It refused to have anything to do with Lock- 
ett, because he had no rating, and it never made delivery to him. Lockett testified 
that he had nothing to do with the tile and marble work. 

In our opinion, there is sufficient in the record to warrant the conclusion 
reached by the court below. 

The judgment is affirmed. 





